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Global overview
Michelle Moran
K&L Gates LLP

Geopolitical tensions and unfavourable economic conditions in 2018 
led to a steady erosion of investor confidence in the asset manage-
ment industry, and there were significant contractions in the market 
throughout the year. Global mutual fund assets (not including regu-
lated funds-of-funds assets) dipped to $46.7 trillion by year end 2018, 
marking a decline of approximately $3.66 trillion since the end of 2017 
(when assets held were $50.36 trillion). This decline was likely due to 
the number of hurdles faced by the asset management industry over 
the past year, with Brexit and the US–China trade war being notable 
examples. The increased regulatory burden on asset managers also 
made the 2018 market a difficult and complex area to navigate, and 
coupled with unprecedented political instability, this dealt a blow to 
the industry. Furthermore, bringing new investors to the market has 
proved challenging. Large pension pots remain uninvested and asset 
managers are struggling to engage millennials in investment activities, 
despite growing interest in cryptocurrencies and fintech. In this ever-
evolving tech-focused environment, asset managers must rise to these 
challenges, or face even bleaker results in 2019.

Against this background of market instability, asset managers 
are facing ever higher regulatory burdens and compliance stand-
ards. In the wake of the financial crisis, regulators have focused on 
the need to limit high-risk strategies and are encouraging managers 
to focus on long-term value creation for their investors. An emphasis 
on disclosure continues to be a theme, with regulators and investors 
alike demanding increasingly more information from asset managers 
regarding risk, investment strategy and provisions for liquidity manage-
ment. This focus on disclosure is evidenced by the introduction of Annex 
IV reporting in the European Union under AIFMD, requiring managers 
to routinely report key information to their regulators. This continues 
to reflect the general regulatory emphasis on increasing transparency 
and disclosure, thereby allowing regulators to maintain a closer eye on 
the markets, with the aim of preventing another global financial crisis.

The election of Donald Trump as president of the United States in 
2016 and the as-yet undetermined outcome of the UK’s Brexit negotia-
tions have perhaps not caused the sharp decline in the markets that 
was initially feared, but the Capitol’s unpredictable political policies 
have begun to take their toll on the market. While President Trump 
has carried out his election mandate to scale back many of the regula-
tory provisions that arose in the wake of the 2008 financial crisis, this 
does not appear to have given asset managers the regulatory free rein 
that was anticipated. Increased sanctions on trade with China have 
continued to cause disturbance in the markets and President Trump’s 
UK state visit is likely to raise more questions about the future of the 
‘special relationship’ between the UK and the US. The year 2018 was 
difficult and unpredictable for asset managers across the Atlantic, and 
indeed the globe, and investors may face low market returns in 2019 if 
these trends continue.

Amid these challenges, however, the fund industry continues to 
grow, and some new regimes bring new opportunities. In the UK, for 
example, changes to the rules governing what retirees can do with their 

pension benefits have opened up a new section of the market to both 
asset managers and product providers. Increased interest in environ-
mental, social and governance (ESG) strategies has changed priorities 
of funds and turned attention to new investments. Some clarity on the 
Brexit issue could drive a boost in the market over the coming months, 
and the continued opening of the Chinese market to more foreign invest-
ment may bring new energy to the industry as a whole.

Americas
United States
2018 was a volatile period for the US investment fund industry. US 
regulated open-ended funds held $21.1 trillion in total net assets at 
the end of 2018, reflecting a decline of almost 5 per cent in total net 
assets compared to year end 2017 ($22.1 trillion). This decline in the US 
regulated fund market, which is a clear shift from previous year-on-year 
growth, is perhaps surprising, considering the overall economic pick-up 
in the US over the course of 2018, with real GDP expanding at a 3 per 
cent rate, compared to 2.5 per cent in 2017. However, the federal funds 
rate was increased four times during 2018, and while this was expected, 
guidance issued by the Federal Reserve left the market unsure about 
potential future interest rate hikes and monetary policy. These actions 
have led some participants to be concerned about the possibility of a 
recession, which, coupled with President Trump’s erratic policies, has 
left the market in an unpredictable position.

Key US regulatory themes are discussed below.

Broker dealers and investment advisers
On 5 June 2019, the Securities and Exchange Commission (SEC) 
voted to adopt a suite of new regulations to govern the relationship 
between broker-dealers and investment advisers and their clients. The 
Regulation Best Interest (RBI) policy requires broker-dealers to act in 
the best interests of retail clients, and put investors’ interests before 
their own when making any recommendations pertaining to investment 
strategy. Investment advisers and broker-dealers will also be required 
to produce a customer or client relationship summary (in the ‘Form 
CRS’), which will disclose information on fees and expenses incurred 
in the course of carrying out the service for the client, and set out the 
scope of any fiduciary duties owed by investment advisers to their 
clients. The RBI policy and the Form CRS regulation will come into force 
60 days after they are published in the Federal Register, and will allow 
for a transition period until June 2020.

Other future reforms by SEC are expected, including amendments 
to the framework within which exchange-traded funds (ETF) obtain 
registration. Such reform would remove the requirement to obtain an 
exemptive order from the SEC prior to operating an ETF in the US. 
Registered funds could also see a significant change in the way in which 
public offerings are approached in the future, as engagement with 
potential institutional and qualified investors may be permitted by the 
SEC in advance of a public offering, allowing funds to test the waters. 
Finally, the SEC has raised the possibility of changes to the rules around 
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Business Development Companies, which could allow more flexibility in 
how these particular companies are able to operate.

Advisers Act
It is anticipated that there will be revisions to the Advisers Act adver-
tising rule in 2019. Although the details have not been confirmed, 
possible changes may include the codification of social media and 
electronic communication guidance, which will be welcome in today’s 
internet-focused world. The rules may also be split to separately accom-
modate communications with retail clients and sophisticated clients. It 
has also been suggested that the restrictive approach to the rules may 
be revised, as there are concerns that certain communications that are 
not misleading are being unreasonably characterised as per se fraudu-
lent. It is hoped that a less constricting approach will iron out these 
errors. Looking even further forward to 2020, amendments to the Global 
Investment Performance Standards (GIPS) are planned in order to 
enable a broader adoption of these standards among alternative invest-
ment managers.

Cybersecurity
Once again, the SEC has set out cybersecurity as a priority for funds. 
Key areas of focus include governance and risk assessment, data loss 
prevention, training and incident response. The SEC has emphasised 
the particular importance of retail trading information security, and in 
March 2019 the SEC announced its third cybersecurity-focused sweep 
exam. It remains to be seen what weaknesses and areas for improve-
ment have been highlighted in this exercise and what, if any, regulatory 
measures will be taken in response.

Cryptocurrency and initial coin offerings
In December 2017, the chairman of the SEC issued a statement on the 
recent growth of cryptocurrencies and initial coin offerings, and the 
potential need for increased regulation of tokens being offered as secu-
rities. This focus on cryptocurrencies has continued, and in April 2019 
the SEC released new guidance on digital assets. In March 2019, the 
SEC also sought comment from the industry as a whole, through the 
issuance of a letter to the Investment Advisers Association regarding 
the application of the Advisers Act custody rule to investments in digital 
assets such as cryptocurrencies.

Canada
Total net assets of Canadian mutual funds reached $1.16 trillion by the 
end of 2018, showing a decline from figures at year end 2017 (total net 
assets of $1.3 trillion). However, despite optimism from many commen-
tators, and claims that the Canadian funds market has remained 
buoyant, Canada is not immune from the concerns that plague the rest 
of the global market, namely a persistent lack of investor confidence. 
This much is clear from the draft Statement of Priorities released by the 
Ontario Securities Commission (OSC) for 2019/2020, which stated their 
intention to ‘champion’ investor protection and pursue ‘fair, vigorous and 
timely enforcement’ in relation to compliance. The Canadian Securities 
Administrators (CSA) have recently embarked on a comprehensive 
reform project to bring Canadian mutual fund rules up to global stand-
ards in mutual fund product regulation, and there is a clear intention to 
protect investors with strengthened regulatory provisions, in order to 
encourage a resurgence of investor confidence.

Latin America
At year end 2018, despite a dip in net assets to $1.1 trillion, Brazilian 
mutual funds under management maintained their marked improve-
ment from the significant contraction experienced in 2015 (due to the 
impact of Brazil’s political controversies). This figure is a decrease on 
the final position of 2017, when funds had rebounded to exceed $1.3 

trillion in net assets. Brazilian mutual funds currently make up 86.6 per 
cent of the Latin American market (Argentina, Brazil, Chile, Costa Rica, 
Mexico and Trinidad and Tobago comprising the remainder), and given 
the way funds have rallied since 2015, Brazilian market dominance 
looks set to continue.

In the wider region, a tech-friendly environment and rising effi-
ciency ratios have begun to attract millennial investors to the market. 
This influx of new investment is thought to be a key component of the 
region’s stable outlook for 2019/2020. Eager to attract global inves-
tors, who may already be lacking in confidence, companies are taking 
a harder stance on corruption, eager to erase any perception that local 
companies could be supporting volatile or untrustworthy regimes. 
Changes can already be seen: in Peru, for example, Odebrecht agreed 
to pay a $182 million fine to Peruvian authorities in order to continue 
operating, and Peru is also investigating all four of its most recent presi-
dents for corruption charges. It is anticipated that there will be more 
arrests and fines in 2019.

In Chile, the November 2017 election of new right-wing president 
Sebastián Piñera was initially thought to be positive for the economy 
after several years of low growth; however, the government’s popularity 
is beginning to wane. Unemployment remains high, and with Mr Piñera 
lacking a majority in Congress, any economic reform will meet with 
much opposition. Accordingly, many expect that Chile will not perform 
as strongly as other countries in this region in the coming year or more.

Europe
The key European regulatory themes are discussed below.

Brexit
Almost three years on from the shock result of the 2016 referendum, 
the situation is no clearer than when the UK first declared its intention 
to leave the European Union. The 29 March 2019 deadline has passed 
by and the UK still remains a full member of the EU, having to field 
candidates in the 23 May 2019 European Parliament elections. Prime 
Minister Theresa May did not succeed in having any deal approved 
by the UK Parliament and as a result tendered her resignation, which 
became effective on 7 June 2019. At present there is little to suggest 
that the situation will be altered by 31 October 2019, the new exit day, 
but with the Conservative Party leadership contest in full swing at the 
time of writing, the fate of Brexit currently rests upon Mrs May’s as yet 
unidentified successor.

The loss of the European financial services passport continues to 
be the main focus of concern for the UK asset management industry. 
The potential loss of this key ability of UK-based asset managers has 
required innovative and industry-focused solutions from advisers 
across the practice area. The most commonly seen solution is for asset 
managers to establish a subsidiary in an EU member state and to then 
outsource or delegate those critical functions such as portfolio manage-
ment back to the UK. This enables firms to leave their established 
practices and resources in the UK, while retaining the ability to passport 
into the remaining EU27 states. Ireland and Luxembourg have been seen 
as particularly attractive locations for establishing such subsidiaries.

However, for firms mainly located in the UK the challenge of 
restructuring could be significant. There must be sufficient ‘substance’ 
evident at the EU subsidiary, not only in terms of activity at the local 
subsidiary, but also in relation to seniority and expertise of staff. It 
would therefore not be sufficient to simply have an outpost operated 
by administrative staff, as it must be clear that sales and marketing 
staff can continue to conduct their respective authorised activities in the 
EU. The exact standard for ‘substance’ will be determined by member 
states themselves, and while the Commission has encouraged a light 
approach to this (presumably to facilitate an easier transition for the 
industry), it remains to be seen how each state will approach the issue. 

© Law Business Research 2019



K&L Gates LLP Global overview

www.lexology.com/gtdt 5

Attention is likely to be focused in particular on key asset management 
industry states, such as Ireland and Luxembourg.

As the prospect of exit day looms, there has been greater scrutiny 
of the concept of ‘substance’ in delegation models, even in jurisdictions 
in which regulators have previously taken a ‘light touch’ approach. 
There have been calls from the European Securities and Markets 
Authority (ESMA) and the respective National Competent Authorities for 
‘real’ substance in subsidiaries in a move against ‘letterbox’ entities. The 
Central Bank of Ireland’s pre-emptive strike in releasing its CP86 frame-
work on the requirements for substance, supervision and the operation 
of delegation marked a formal message that despite Ireland’s attractive 
offering to asset managers, any such attempts to establish letterbox-
style entities will not be tolerated – a message that has been further 
reinforced by other EU member states.

Alternative Investment Fund Managers Directive (AIFMD)
On 12 December 2018, the UK government released a Statutory 
Instrument intended to ‘onshore’ the AIFMD into UK legislation post 
Brexit. UK AIFMs therefore need to consider the options for accessing 
the European market after exit day. Currently, under the AIFMD, EU 
AIFMs can manage and market EU funds throughout Europe using the 
passporting regime, whereas non-EU AIFMs are only able to access the 
market through national private placement rules (NPPR). The key issue 
is whether the UK will join the EEA post-Brexit and be granted equiv-
alence by ESMA following exit day. Equivalence allows, by individual 
judgements handed down by the Commission, for certain activities to be 
carried out under specific pieces of legislation. If, as a third country, the 
UK is deemed an equivalent jurisdiction, the Commission could choose 
to permit passporting for equivalent jurisdictions, and therefore for UK 
AIFMs. Based on ‘positive advice’ issued by ESMA, it is thought that the 
passporting of funds may be extended to some non-EU fund managers.

However, this is not a quick fix. The third country provisions 
handed down by the Commission relate to each different piece of legis-
lation, and so gaining equivalence is not a one-time blanket application 
for a third country. Furthermore, those judgments can be reviewed by 
the Commission at any time. ESMA has already stated that the equiva-
lence regime is not fit for purpose and requires overhaul. Therefore, 
unless any Brexit deal agreed provides for a passporting solution for 
all types of firms, it is difficult to see how sustainably the equivalence 
regime can be applied for UK asset management firms. As such, unless 
firms have sought and established solutions, such as establishing an 
EU subsidiary (as discussed above), the cross-border activities of UK 
AIFMs will inevitably be limited to the extent provided for by compliance 
with local NPPRs.

Markets in Financial Instruments Directive (MiFID)
The MiFID regime regulates the provision of investment services and 
activities. For those AIFMs that also carry out investment services, such 
as advising and execution of orders, MiFID has a passporting regime 
allowing these services to be provided across the EU, but post-Brexit, 
(unless the UK remains in the EEA by way of some Norway-style Brexit 
deal) the UK will be considered a third country. However, MiFID II, which 
came into effect on 3 January 2018, established a third-country regime 
that applies separate provisions in relation to the retail market and the 
wholesale market.

Under MiFID II, to provide MiFID investment services to retail 
clients in the EU, a third-country firm must establish a branch in an EU 
state. For the establishment of a branch, the member state in question 
must assess whether the third country meets certain criteria. While, in 
theory, the UK should easily meet any regulatory standards, it remains 
to be seen how the EU27 will individually respond to this requirement, 
and if political sentiment will influence member states to make the 
process more stringent or complex for UK funds.

In the case of institutional investors and eligible counterparties, 
a third-country firm is not required to establish a branch in a member 
state in order to provide MiFID investment services in the EU. However, 
the firm must be on the register of third-country firms kept by ESMA. 
ESMA has established criteria to register a third-country firm: the 
Commission must have adopted an equivalence decision in relation to 
the third country; the firm should be properly authorised and regulated 
in the third country to provide relevant investment services; and coop-
eration agreements should have been established. If the requirements 
are met, then member states cannot force firms to comply with any 
additional requirements in order to be able to provide these services 
to institutional investors and eligible counterparties. Therefore, once 
again, the key question is whether the UK will be deemed equivalent 
for the purposes of providing MiFID services. The case for equivalence, 
however, does not yet seem to have gained traction with ESMA, as on 
13 February 2019 the Chair of ESMA noted that no decision has been 
made in relation to the UK.

It is important to note that as a third country, reverse solicitation 
will still be available to UK firms in respect of both retail and wholesale 
clients. However, the scope of true reverse solicitation is limited, and 
third-country firms should be wary of relying heavily upon this as a 
strategy for providing MIFID, or for that matter, any other investment 
services in the EU, both pre- and post-Brexit.

UCITS
The UCITS scheme was initially intended to harmonise EU legislation 
so that product providers could issue one product to service the whole 
of the EU. Post-Brexit, UK UCITS will have to register locally in each 
member state, and will not have the access to the whole of the EEA that 
they currently enjoy. At the end of 2018, 11.7 per cent of net European 
UCITS assets were held by UK UCITS funds. The only way UK UCITS 
will be able to continue to market into the EU after Brexit is if any Brexit 
deal agreed retains the UK’s access to the single market. Given current 
political sentiment, this seems increasingly unlikely. For UCITS, unlike 
for MiFID or AIFMD regulated firms, there is no equivalence assess-
ment mechanism for third-country firms by which they would be able to 
automatically access certain rights. As such, in the event of a Brexit deal 
that does not ensure access to the single market, UCITS will be required 
to access EEA countries through NPPR. It is clear that this will have a 
significant impact on the market across the EU and upon the day-to-day 
operations of many UCITS firms.

Possible Brexit solutions
The temporary permissions regime (TPR) was developed by the UK 
government in order to ease the post-Brexit adjustment period for EU 
firms that currently passport into the UK. TPR firms will have ‘part 4A 
permission’ (permission to carry out regulated activities in the UK) for 
a maximum of three years post exit day. The FCA announced that the 
regulatory position (with which firms under the TPR will need to comply) 
is intended to stay as it is, but firms will be expected to comply with all 
provisions of the FCA Handbook to which they are currently subject. The 
FCA has stated, however, that it is willing to accept ‘substitute compli-
ance’ where it can be shown that home state rules are equivalent to 
those in the FCA Handbook. Once (and if) the TPR regime comes into 
force post exit day, the FCA will allocate each applicant firm a slot, 
indicating a time by which they must have applied for full UK authorisa-
tion in respect of the services they provide. While this extra time may 
provide firms with some comfort, there will still be a marked regulatory 
shift, as firms that were currently passporting into the UK by means of 
their EU status will now come under the full regulatory umbrella of the 
FCA, and eventually be required to become fully authorised UK entities.

Other countries, such as Luxembourg, have taken a similar 
approach in implementing a TPR regime for UK firms. In Luxembourg, 
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legislation was published on 2 February 2019 that will allow the 
CSSF to continue to apply the EU Passport Regime for UK firms for 
a period of 21 months after exit day. In the case of an existing fund 
that is closed to new investors and is not being actively marketed, it 
is thought that the UK AIFM could continue its management services 
under this regime. The issue with Luxembourg’s TPR revolves around 
active marketing. This means that a new fund launch will need another 
EU27 AIFM. In addition, if there are any plans to approach new inves-
tors in any existing funds (such as having any further closings) then 
the current UK AIFM will have to change to an EU27 AIFM for those 
funds, or seek an alternative solution. On 24 January 2019, Italy also 
responded by announcing a temporary permissions regime for 18 
months post-Brexit, allowing funds to continue to operate as before, 
in the hope of avoiding a cliff-edge scenario come exit day. It is hoped 
that other EU27 states will follow Luxembourg and Italy’s lead and 
open up the European market to a harmonised solution after Brexit. 
However, given that 29 March 2019 has long since passed, it seems 
unlikely that further concessions as significant as this will be made 
at this late stage. As part of their strategic planning, many asset 
managers are considering the role of third-party AIFMs (usually as a 
temporary measure until the firm establishes their own EU27 AIFM 
or management company). In this case, a third-party manager offering 
AIFM services in the EU27 will contract to perform the role of AIFM in 
relation to any EU AIFs currently managed by the asset manager facing 
the loss of their passport rights.

Alternatively, there are certain existing local law exemptions that 
could be of use to asset managers. For example, there is an exemption 
under Dutch law that exempts investment firms based in the United 
States, Australia and Switzerland from having to obtaining a licence for 
their activities in the Netherlands. This exemption is subject to certain 
conditions, such as a requirement that the investment firm be subject to 
supervision by their home state regulator. In February 2018, the Dutch 
Ministry of Finance confirmed that in anticipation of a no-deal Brexit, it 
would amend Dutch law to also temporarily cover UK-based investment 
firms. This arrangement is expected to last until 1 January 2021, if it 
is not extended. Therefore, in the case of a no-deal Brexit, UK-based 
investment firms who provide their services to professional clients 
only and who are subject to supervision by the FCA will be in the posi-
tion to register themselves with the Dutch regulator. The firm can then 
continue servicing their professional clients in the Netherlands, albeit 
with some relatively small regulatory implications relating to market 
conduct supervision and prudential supervision.

Money Market Funds (MMFs)
MMFs have become increasingly popular with investors, who view them 
as comparatively safe investments. In Q4 of 2018, MMFs were the only 
major fund type to increase in net assets (by 1.9 per cent), whereas all 
other major fund types recorded a decrease. EU regulators announced 
several changes to the European MMF regulatory scheme, which came 
into force on 21 July 2018 for all new MMFs and for existing MMFs on 
21 January 2019.

Before the reform, there were two types of money market fund: 
constant net asset value funds (CNAVs) and variable net asset value 
funds (VNAVs). The new regulations introduced new criteria for CNAV 
funds, and a new low-volatility net asset value (LVNAV) fund categorisa-
tion. VNAV funds may also now be split into short-term or standard VNAV 
funds. Other key changes include a limit on the use of amortised cost 
accounting by LVNAV funds, and the imposition of redemption gates and 
fees. The regulations also prohibit external support for failing funds, and 
much like many other recent regulatory reforms, demand an increase in 
transparency for both investors and regulators. The aim of the reforms 
was to ensure the liquidity and stability of MMFs, and the emphasis on 
an increase in transparency and more rigorous liquidity requirements 

largely reflect the general regulatory project being pursued by the EU 
in the financial services sector.

Packaged Retail Insurance-based Investment Products Regulation 
(PRIIPs)
PRIIPs was introduced on 1 January 2018. This regulation imposed 
an obligation on firms producing relevant products to provide Key 
Information Documents (KIDs) to all retail investors, so that inves-
tors could easily access information about the relevant product and 
the fund, and easily compare the features of the product against other 
offerings on the market. The introduction of this regulatory scheme has 
met with a degree of industry opposition. Key concerns raised include 
the scope of the regulation, conflicts with wider disclosure require-
ments for firms, and practical issues related to the production of the 
KID. Regarding the first issue, the FCA produced guidance intended to 
clarify what investments fall within the scope of the regime, but it does 
not appear to have resolved industry confusion. A recent study by the 
European Supervisory Authorities found that in some markets up to 25 
per cent of products had been removed from the retail market, presum-
ably to limit the possibility of non-compliance. Firms have also reported 
a conflict between the PRIIPs Regulation requirement to identify the 
target market and the Prospectus Directive’s requirement to set out the 
typical investor. Concerns were also raised about showing figures out 
of context in such a short document, and this issue was so notable that 
the FCA issued guidance a mere 24 days after the introduction of the 
regulation in the UK, allowing firms to give explanatory materials along-
side the KID (although this arguably undermines the purpose of having 
a slimmed-down document). In light of these and other comments 
received from the industry, the FCA released a feedback statement in 
February 2019 that largely pushed responsibility for resolution of these 
issues on to the EU. It remains to be seen how the EU intends to resolve 
the fundamental issues with this new regime.

Competition
At the request of the FCA, the Competition and Markets Authority 
(CMA) carried out an investigation into the investment consultancy 
sector, publishing the final report on 12 December 2018. While the CMA 
refrained from recommending any fundamental structural overhaul to 
the industry, there were recommendations that could have a significant 
impact on competition in the industry in the future, as at the end of 2018 
the firms under review held influence over assets worth £1.6 trillion. 
Key recommendations include a requirement for pension trustees who 
delegate more than 20 per cent of their scheme assets to a fiduciary 
manager to run a competitive tender to at least three firms and for the 
fiduciary management firms to provide potential clients with clear infor-
mation regarding their fees. The CMA also recommended that the FCA 
and the pensions regulator be given increased regulatory scope by the 
UK government to ensure greater oversight of the sector. Consultation 
on draft orders produced by the CMA took place in early 2019, but it is 
unclear how and whether these recommendations will be implemented, 
particularly in light of the current Brexit furore and so many other regu-
latory concerns on the agenda.

Upcoming regulatory reforms
In March 2019, ESMA released a consultation paper on the draft regu-
latory technical standards (RTS) under article 25(3) of the European 
Long-Term Investment Funds Regulation (ELTIF Regulation). ESMA is 
consulting on these RTS in light of the implementation of PRIIPs, mainly 
because of differences between cost disclosure requirements in the 
PRIIPs and under the UCITS Directive. The Commission must also begin 
a review of the ELTIF Regulation by 9 June 2019. The review will focus 
on redemption policies, asset diversification, the marketing of ELTIFs in 
Europe and portfolio composition. If considered necessary, a legislative 
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proposal may accompany the report, which will be sent to European 
Parliament and the Council, so we may see further reform in this area 
in the coming years.

Legislative proposals have also been agreed by the Commission 
that will make significant amendments to the Capital Requirements 
Directive (CRD IV) and the Capital Requirements Regulation (CRR II). 
The proposed amendments to CRR II are intended to reflect interna-
tional prudential standards, such as those set by the Basel Committee 
on Banking Supervision, and will also implement the Financial Stability 
Board’s total loss-absorbing capacity standard. Once again, these 
amendments are clearly echoing the wider regulatory project to 
increase the independence of financial services providers and stability 
in the market, as the ripples of the financial crisis continue to be felt.

Africa
The asset management industry is expanding rapidly across Africa. 
It is predicted that by 2020 there could be a total of $1.098 trillion in 
assets under management over 12 different markets across the conti-
nent, compared to $293 billion as recently as 2008. Africa has responded 
dynamically to technological advancement and the growing demand for 
such products, and its wealth has grown accordingly. This has been 
particularly notable in the area of renewables and energy. The middle 
classes continue to grow in Africa, with Nigeria expected to have an 
additional 7.6 million middle-class families by 2030, and Ghana an addi-
tional 1.6 million. The rise in wealth across the continent has boosted 
demand for financial products such as pensions and life insurance, and 
the investment market has experienced a welcome boom in response.

Asset management regulation differs across the continent, 
reflecting the varied histories of individual countries in this region. 
Although economic growth is rapid, it is important to note that capital 
markets have not quite caught up, and appetite for savings and invest-
ment will take time to become fully embedded in the culture. The markets 
have a tendency to be small and illiquid at present, and although this is 
bound to change in response to increasing investor demand, it will not 
be an overnight process. A number of banks have set up their own asset 
management subsidiaries to try to engage with this market movement, 
and it is likely that these banks will remain the centre of distribution in 
this region for some time due to their established networks.

Africa’s strong engagement with technology and development 
makes it an interesting market to watch as access to the internet begins 
to sweep the continent, although this may raise data security concerns 
for financial regulators in the future. It will also be interesting to see 
if there is, similar to that of the emerging markets of Latin America, 
a changing attitude towards corruption on a political and commercial 
level in order to engage global investors in the long term. No longer 
in its nascent stages as a global market, it is clear to see that Africa 
presents exciting opportunities for growth as an emerging region.

Asia Pacific
Regional asset allocation
Australia continues to be the biggest asset management market in Asia 
Pacific, with total net assets in regulated open-ended funds at Q4 2018 
of $1.94 trillion. However, this amount reflects a significant contrac-
tion from a previous peak in 2017, when net assets in Australian funds 
reached $2.14 trillion. Due to this contraction, markets such as Japan 
and China are now only marginally smaller than the Australian market, 
with total net assets of $1.8 trillion and $1.76 trillion respectively. 
Elsewhere in the Asia Pacific market, India, Pakistan and the Philippines 
are following the Australian trend and also experiencing a fall in net 
assets, whereas the likes of Korea, New Zealand and Taiwan are still 
seeing steady growth.

In relation to Australia, there have been significant regulatory 
reforms in Australian asset management over the last year, which could 

lead to exciting changes in the industry, with predictions that AUM could 
reach AUS$4 trillion by 2025. These reforms have been driven by the 
government, which is unhappy with the current efficiency of funds and 
is pushing for an emphasis on fee compression and competition. The 
general aim is also to restrict the market to focus on fewer but larger 
fund models, with aims being mooted at around 50 or more funds within 
as little as three years. This would be a huge change to a market that 
currently hosts around 200 funds. Reforms include the removal of relief 
for current foreign financial service providers from September 2019, to 
increase the focus on insourcing of investment management capability, 
and the introduction of new Australia collective investment vehicles, 
which are modelled on offshore structures and are intended to appeal 
to foreign investors and managers. There is also the important intro-
duction of the Asia Region Funds Passport, which is discussed in more 
detail later in this chapter.

Key regulatory developments
Japan
Japan is currently experiencing a very stable political climate, with 
Prime Minister Abe controlling a majority in both houses of parlia-
ment. The abdication of Emperor Akihito, despite being highly unusual, 
seems to have created a positive atmosphere, and there is enthusiasm 
surrounding the recent ascension of the crown prince. A possible 
concern for 2019 is the intended VAT increase from 8 per cent to 10 
per cent in October 2019, which when similarly executed in 2014 had a 
significant impact. There is, however, substantial planning in place for 
tax cuts and subsidies in other areas, which are intended to support 
the economy and ease the burden on households. The Bank of Japan’s 
governor Harohiko Kuroda was reappointed for another five-year term 
in 2018, and it appears that his policy will be consistent with that of the 
government. This political stability will be welcomed by the market, but 
attention will remain on the robustness of the proposed support struc-
tures when the increase in VAT is levied in October 2019.

Japan has also experienced significant corporate governance 
reform over the past year, with the revision to the corporate govern-
ance code taking effect from 1 June 2018. The code emphasises the 
need to unwind the cross shareholdings that have been entrenched in 
Japanese corporate culture and mobilise Japanese pension companies 
towards greater engagement. Whether the provisions of the code are 
sufficient to promote further reform in Japanese corporate governance, 
and if any impact will be felt in the asset management industry, remains 
to be seen.

China
On 27 April 2018, a number of Chinese regulators released new regu-
lations for the asset management industry. These regulations set out 
fundamental changes, touted as opening up the Chinese markets to 
foreign investors as never before. Key provisions include the removal of 
restrictions on foreign ownership in financial asset management compa-
nies and the removal of the prohibition of foreign commercial banks in 
China. These measures show a readiness by the Chinese government to 
begin opening up a market that has previously been heavily restricted 
to the outside world, and it will be interesting to see how investors and 
funds alike use the opportunity created by these changes.

However, the regulations released also involve a tightening 
of control on the asset management sector in China by the financial 
regulators. Some key provisions include the strict standardisation of 
investment in ‘non-standard assets’, in response to a concern that too 
many asset management products are being invested in non-standard 
assets that are low in liquidity and lack transparency, and the intro-
duction of a ceiling on leverage ratios for certain asset management 
products. A transition period for compliance with these new require-
ments runs until the end of 2020. Once this period is over, no asset 
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management product that is not in line with the asset management 
guidelines will be allowed to continue to exist, so it is crucial that firms 
operating in this market are in compliance with the new guidelines prior 
to the conclusion of the transition period.

ESG priorities have also had an increased profile in the asset 
management industry. In Hong Kong, the Securities and Futures 
Commission (SFC) has been looking closely at the possibility of 
promoting green finance in the market. A framework for this was 
launched in September 2018, and the SFC will be assessing the way 
in which asset managers communicate their ESG priorities to inves-
tors, and to what extent this is an influencing factor in their investment 
strategies. Further dialogue and material on this topic is expected to be 
released by the SFC in 2019.

Hong Kong mutual recognition of funds
The SFC has championed a regime for the mutual recognition of funds 
in Hong Kong in order to promote Hong Kong as a global hub for asset 
management. At present, bilateral memoranda of understanding have 
been signed between Hong Kong and four countries: Switzerland, 
France, the UK and Luxembourg. The terms of the agreement vary for 
each partner country. By way of example, in the UK eligible Hong Kong 
domiciled funds can be distributed on the UK retail markets and UK 
domiciled funds can be distributed on the Hong Kong retail market. 
There are no minimum capital requirements for a UK fund to be eligible 
under the scheme. Eligible funds include regular funds, passive ETFs, 
index funds and funds of funds investing equities or bonds, or a mix of 
the two. All hedging (save for currency hedging) is currently prohib-
ited under the scheme. The fund must also remain authorised by the 
relevant home state regulator, in this case the FCA. This is an exciting 
new development between the Asian and European markets, and this 
scheme could prove to be a way forward for increasing global inter-
action between funds and foreign markets. It will be interesting to see if 
or when further states engage in this scheme with Hong Kong, or if other 
jurisdictions choose to open the doors to their markets in the same way.

Asian passporting
The Asia Region Funds Passport (ARFP) is an initiative intended to 
facilitate the cross-border offering of eligible collective investment 
schemes to retail investors within the participating jurisdictions of 
Australia, Japan, Korea, New Zealand and Thailand. The Memorandum 
of Cooperation was signed by the five countries in June 2016, and since 
then the scheme is well under way. January 2018 saw the launch of the 
pilot programme, followed shortly by the finalisation of local legislation. 
On 1 February 2019, Japan, Thailand and Australia announced that they 
were able to receive registration applications from local funds and entry 
applications from foreign passport funds. It is expected that the first 
ARFP fund will be launched in mid-2019, and plans to expand the scheme 
to India, the Philippines, Singapore and Vietnam are progressing.

The Asean Collective Investment Scheme (ASEAN CIS) framework 
is operating at the same time as the ARFP. Under this scheme, units of 
a fund authorised in one jurisdiction can be offered in other countries 
participating in the regime, as long as they are approved by ‘home’ and 
‘host’ regulators. Currently, this allows for the cross-offering of secu-
rities in Singapore, Malaysia and Thailand, and it is hoped that more 
countries will join this regime in the coming years. As at year end 2017, 
14 funds had been granted ASEAN CIS status to provide their securi-
ties across the three markets. 2018 saw more discussions to harmonise 
disclosure obligations and relax investment restrictions, in the hope of 
encouraging further jurisdictions to participate. This has been gener-
ally welcomed by the industry as an opportunity to access traditionally 
closed markets such as Malaysia and Thailand.
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Arnaud Pince
De Pardieu Brocas Maffei

FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

In France, fund management is regulated by European regulations of 
direct application in France (such as the Market Abuse Regulation) and 
by French asset management legislation and regulations that specifi-
cally implement the European asset management regulations (the 
UCITS (undertaking for collective investment in transferable securi-
ties) directive and the Alternative Investment Fund Managers Directive 
(AIFMD)) into French law, in particular the regulations enacted by the 
French portfolio management companies regulator, the AMF.

The AMF is the prudential supervisor of portfolio management 
companies and the investment funds they manage. The main duties of 
the AMF include especially the preparation of regulations and rules of 
good conduct applicable to the asset management industry and to the 
licensing of French asset managers (SGPs).

A separate and independent enforcement committee of the AMF 
may also impose disciplinary sanctions on SGPs, investment funds and 
depositaries.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration activities are carried out in France under the super-
vision of the SGP, which generally delegates such functions (including 
inter alia the net asset value (NAV) calculation of funds) to specialised 
entities that are not themselves specifically licensed or authorised 
under French law for performing fund administration activities.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

Certain funds must be authorised by the AMF before any marketing 
action. This applies, in particular, to funds distributed to the public 
and to certain funds directed to professional investors. For licensing 
by the AMF, a fund (or its SGP) must submit an application file to the 
AMF, which will review the documentation (prospectus, Key Investor 
Information Document etc).

Legal entities that manage one or several UCITS (French or foreign) 
or alternative investment funds (AIFs), compliant with the AIFMD (ie, 
SGPs) must hold a fund manager licence.

In this respect, a company that wishes to manage French collective 
investment schemes, whatever their form (UCITS, private equity funds 

or real estate funds), must, as a matter of principle, first be duly licensed 
by the AMF as an SGP (the same requirements apply to self-managed 
investment funds).

Before licensing a company as an SGP, the AMF will verify in 
particular that:
• the company’s registered office and central administration are 

located in France;
• the company has sufficient initial capital (minimum share capital 

of €125,000 plus additional amounts of share capital above certain 
thresholds depending on the assets under management);

• the company has provided the names of shareholders with 
significant equity holdings to allow the AMF to assess their quali-
fications; and

• the company is managed and its policies are determined by indi-
viduals with the necessary integrity, qualifications and experience 
commensurate with their positions.

An additional and key condition is that SGPs must have a structure 
and procedures in place tailored to the specific asset management 
activities, most importantly skilled managers, sufficient human and 
technical resources, suitable internal controls and risk management 
(with internal procedures preventing conflicts of interests), and a viable 
business plan.

SGPs managing AIFs are also subject to additional requirements 
(additional own funds, liquidity management, valuation policy etc).

The licensing procedure consists of submitting an application file 
to the AMF, which has a maximum of three months in which to grant the 
licence to the SGP.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or 
provide services to clients in your jurisdiction without 
authorisation?

French asset management regulations have a territorial scope of 
application.

Any person or legal entity providing investment services on French 
territory on a regular basis must, as a matter of principle be duly 
licensed as an investment services provider (ie, being duly licensed by 
the French supervisory authorities as an investment services provider 
or benefiting from the European passport).

This is particularly the case for the provision of the investment 
services of portfolio management and investment advice.

Similarly, the management of French funds may, as a matter 
of principle, only be carried out by regulated and licensed portfolio 
management companies.

Non-compliance with such provisions may expose the offender to 
criminal sanctions.

© Law Business Research 2019



France De Pardieu Brocas Maffei

Fund Management 201910

Therefore, as a matter of principle, an overseas manager (with the 
exception of EU passported managers) cannot perform management 
activities on a regular basis or provide asset management services to 
clients residing in France without prior authorisation from the French 
banking and financial regulator.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

The AMF must be notified in advance of any transaction that enables 
a person (acting alone or in concert with other persons) to acquire, 
increase, decrease or dispose of a directly or indirectly held equity 
interest in a French SGP when one of the following conditions are met 
(the Qualifying Interest):
• voting rights held by the aforementioned person increase above 

or below the threshold of a tenth, fifth, third or half of the voting 
rights of the SGP; or

• the SGP becomes, or ceases being, a subsidiary of the aforemen-
tioned person.

Transactions whereby a person acquires or increases a Qualifying 
Interest in an SGP are subject to prior authorisation from the AMF.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

Compensation of investment managers is governed by French regula-
tions that implement the relevant provisions deriving from the AIFM and 
UCITS directives.

The purpose of this regulatory regime is to permit sound risk 
management in the portfolio management companies and enabling 
supervision of employees’ behaviour in relation to risk taking.

In particular, SGPs must establish remuneration policies and prac-
tices that are compatible with sound and effective risk management 
and that apply to all categories of staff whose professional activities 
have a material impact on the risk profile of the UCITS and AIFs under 
management.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Yes. Investment funds that are marketed on French territory must be 
duly authorised for marketing or benefit from the European passport.

As far as UCITS are concerned (ie, European coordinated), any 
foreign UCITS must be notified to the AMF by the competent authority of 
the fund’s home member state (which authorised the UCITS) before it can 
market its shares or units in France. Foreign UCITS in France must also 
appoint one or more financial correspondents in France whose duties 
are, inter alia, the treatment of subscriptions, redemptions, providing 
information to shareholders and payment of the AMF annual royalty.

The passport regime for marketing foreign AIFs in France to profes-
sional clients was implemented in July 2013 and was further specified by 
the AMF in July 2014. It should be noted that non-EU AIFs managed by 
an alternative investment fund manager (AIFM) based outside of the EEA 
or based inside the EEA do not benefit from the AIFMD passport when 
marketed towards professional clients, and must therefore be authorised 

by the AMF, subject to certain conditions. The passport mechanism may 
be extended to this type of fund at a later stage. The appointment of 
a centralising correspondent by the foreign AIF marketed in France 
is required only when the foreign AIF is passported in France and is 
marketed towards non-professional clients, or when the foreign AIF is 
marketed in France under a procedure of marketing without a passport.

8 What marketing activities require authorisation?

The AMF defines the marketing of shares or units of investment funds 
(be they UCITS or AIFs) as the presentation of the relevant shares or 
units of UCITS or AIFs through different means (advertising, solicita-
tion, advice etc) with a view to encouraging an investor client to buy or 
subscribe to them.

The AMF also admits that in certain specific cases, investors may 
become shareholders or unitholders of such UCITS or AIFs through the 
mere purchase, sale or subscription of shares or units of an AIF without 
a marketing action being characterised in France.

In July 2016, the AMF introduced the concept of ‘premarketing’ of 
funds in France. In particular, the practice of management companies 
contacting up to a maximum of 50 investors (professionals or individ-
uals whose initial subscription would be at least €100,000) to assess 
their interest prior to the launch of such a UCITS or AIF is not an act 
of marketing, provided that the investors are not given a subscription 
form or documentation containing definitive information on the fund’s 
characteristics. However, any subsequent subscription by the investors 
contacted will be considered to constitute an act of marketing.

Also in July 2016, the AMF clarified other situations that would 
not trigger the application of marketing rules in France, such as the 
participation by a management company in conferences or meetings of 
professional investors, provided the investors are not asked to invest 
in a specific product, over-the-counter trades between investors, or the 
purchase, sale or subscription of units or shares in UCITS or AIFs in the 
context of a management company’s compensation policy.

French SGPs must also comply with specific rules when marketing 
the investment funds they manage.

The marketing of investment funds (AIFs or UCITS) on French 
territory falls under the provisions of French regulations (the French 
monetary and financial code (MFC) and the General Regulations of the 
AMF (RGAMF)) applying to the provision of certain investment services, 
such as the investment services of reception and transmission of 
orders, investment advice and (under certain conditions) placing of 
financial instruments.

In addition, marketing of funds in France (AIF or UCITS) may 
trigger the application of French solicitation rules. Such rules apply 
whenever banking or financial products are marketed directly in France. 
It should, however, be noted that the solicitation regime will not apply if 
the targeted investors qualify as professional clients within the meaning 
of French regulations.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

French marketing rules apply as long as the relevant shares or units 
of UCITS or AIFs are presented to French residents through different 
means (advertising, solicitation, advice etc) with a view to encouraging 
such French residents to buy or subscribe to them, and irrespective 
of the nature of the French resident (retail client, professional client 
or eligible counterparty), the amount of the subscription by the French 
resident or whether the offer is intended for a restricted circle of inves-
tors (ie, fewer than 150 investors).
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Therefore, as a matter of principle, an overseas entity cannot 
perform marketing activities in France regarding foreign UCITS or AIFs 
without being authorised to conduct marketing activities in France and 
without having the relevant UCITS or AIFs being duly authorised for 
marketing in France.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

The marketing of funds may be performed from abroad by entities duly 
regulated and passported for this purpose without a requirement to have 
a physical presence in France. However, it is mandatory in certain circum-
stances to appoint a centralising correspondent, as described below.

The distribution of investment funds falls under the provisions of 
French regulations implementing MiFID applying to the provision of the 
investment services of reception and the transmission of orders and 
investment advice.

The provision of such investment services is restricted to duly 
licensed investment service providers (French, or passported from 
another EU or EEA member state, such as investment firms and port-
folio management companies) and to French financial advisers that 
benefit from an exemption that authorises them to provide investment 
advice, or to receive and transmit orders in respect of units or shares 
of investment funds without necessarily being licensed as investment 
services providers.

A foreign UCITS (ie, European coordinated) authorised for 
marketing in France must appoint a centralising correspondent in 
France and, if need be, other financial correspondents.

The centralising correspondent, which must be a regulated entity (in 
particular credit institutions or investment firms authorised to perform 
the activity of account custody) established in France (including, under 
certain conditions, French branches of European investment firms 
authorised to act as custodians of financial instruments), is contrac-
tually bound to provide certain financial services including supplying 
investment documents to investors and providing shareholders and 
unitholders with special information in the cases provided in the above 
instruction.

A foreign AIF authorised for marketing in France must also appoint 
a centralising correspondent in France and, if need be, other financial 
correspondents, but only if the AIF is marketed to retail clients.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

Frequently, intermediaries performing marketing activities in France 
regarding shares or units of collective investment schemes provide 
investment services to their clients or prospects, such as reception and 
transmission of orders, investment advice or, under certain conditions, 
the placing of financial instruments for third parties.

As a result, such intermediaries will generally have to be regulated 
for rendering investment services in France (ie, duly licensed as invest-
ment services providers or registered as financial advisers) and must 
comply with the rules of good conduct deriving from the implementation 
under French law of the MiFID II directive.

Compliance with the aforementioned rules of good conduct 
restricts the ways in which regulated distributors may be compensated 
in relation to their marketing activities in France. In particular, invest-
ment services providers or financial advisers providing the investment 
service of investment advice on an independent basis are generally 
prohibited from accepting and retaining fees from third parties in rela-
tion of the provision of their services to their clients.

In addition, regulated distributors providing investment services 
(other than the provision of discretionary portfolio management 
services and investment advice on an independent basis) may accept 
and retain fees, in relation to the provision of their service to clients, 
subject to the following conditions:
• these payments enhance the quality of service to the client;
• they do not impair compliance with the distributor’s duty to act 

honestly, fairly and professionally in accordance with the best 
interest of its clients; and

• the existence, nature, amount and calculation method of these 
payments is clearly disclosed to the client prior to the provision 
of the service.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

French retail funds may take the form of FCPs (fonds common de place-
ment) or SICAVs (Société d’investissement à Capital Variable). Retail 
funds are duly licensed and supervised by the AMF.

UCITS are a type of collective investment scheme that invest in 
transferable securities and comply with the harmonised regulatory 
framework set forth by the UCITS IV directive as implemented under 
French law. The main features of UCITS, in addition to benefiting from 
the European passport, is that they must invest solely in transferable 
securities that are either listed (for shares) or which provide sufficient 
liquidity (for bonds) and that they are subject to strict diversification 
rules (such as the requirement than no more than 5 per cent of the 
assets of the UCITS may be invested in securities issued by the same 
group of companies).

French real estate funds (OPCIs) are a type of AIF open to retail 
investors that invest at least 60 per cent of their assets in eligible real 
estate assets (rental properties), directly or through other eligible 
companies. OPCIs are also subject to diversification rules. To maintain 
liquidity for their unitholders, public OPCIs must invest at least 5 per 
cent of their assets in cash, deposits and liquid financial instruments. 
As the valuation of real estate assets held by an OPCI is a fundamental 
element of its viability, another feature of OPCIs is that the real estate 
assets held by the OPCI must be valued on a regular basis by two prop-
erty appraisers acting jointly and which must draft a written report on 
such valuation.

General-purpose funds of alternative funds must be licensed by the 
AMF. As far as their investment policy is concerned, the main feature of 
French hedge funds is that they benefit from relaxed investment rules 
compared with those applicable to French UCITS. Specifically, funds of 
alternative funds may invest up to 100 per cent of their assets in foreign 
funds (meeting certain criteria) or in other types of French AIFs.

Venture capital funds belong to the category of AIFs and are subdi-
vided into joint venture capital mutual funds (FCPR), innovation mutual 
funds and local investment funds. Private equity funds proposed to 
retail clients must be licensed by the AMF. The main feature of these 
funds is that they have the obligation to invest the main part of their 
assets in securities issued by unlisted companies and then, although 
formally open, to behave like closed funds whose units are intended to 
be held by investors until maturity. From a practical point of view, these 
funds are constituted for seven to 10 years, and unitholders will not be 
authorised to redeem their units during such period (lock-up period).
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Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The key rules that govern French retail funds are provided in the 
following documents, which specifically implement the European asset 
management regulations (the UCITS directive and the AIFMD) into 
French law:
• the MFC, with legislative and regulatory parts (Book II) that set out 

the main rules applicable to French investment funds (UCITS and 
AIFs); and

• regulations of the AMF, which encompass the RGAMF and other 
instructions and recommendations adopted by the AMF.

The policies and by-laws of professional associations such as the 
French Asset Management Association are not per se mandatory legis-
lation, but they frequently lay down customs or rules that form part 
of the recommended market practices, and may be subject to specific 
approval by the AMF.

The main rules applicable to French retail funds are described in 
question 12.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

In order to be marketed in France, the retail funds must either be 
licensed by the AMF if they are established in France or be subject to 
completion of the passport application procedure provided for by the 
UCITS directive, if such retail funds qualify as UCITS established in 
other member states of the EU or EEA.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

Frequently, intermediaries performing marketing activities in France 
regarding shares or units of collective investment schemes provide 
investment services to their clients or prospects, such as reception and 
transmission of orders, investment advice or, under certain conditions, 
the placing of financial instruments for third parties.

In addition, the marketing of funds in France (AIF or UCITS) may 
trigger the application of French solicitation rules (see question 8).

As a result of the above, entities conducting marketing activi-
ties in respect of retail funds in France generally qualify as regulated 
institutions (French or European passported credit institutions, French 
financial advisers, French or European passported SGPs etc).

Retail funds may be marketed towards any type of investors (ie, 
retail clients or professional clients).

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

French managers of retail funds are subject to the general require-
ments applicable to all types of SGPs licensed and supervised by the 
AMF and described in question 3.

The fact that retail clients are targeted is, however, taken into 
account by the AMF, in particular during the licensing process of the 
SGP. The AMF, in order to grant the licence, will verify in particular that 
the SGP has a structure and procedures in place tailored to the manage-
ment of retail funds, regarding especially the marketing procedures and 
the investors’ information.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

As well as meeting eligible asset criteria, French UCITS and general-
purpose French investment funds are subject to diversification 
requirements. In particular, they have to comply with the ‘5/10/40 rule’, 
whereby a maximum of 10 per cent of the investment fund’s assets may 
be invested in transferable securities and money market instruments 
issued by a single issuer, and whereby investments in transferable 
securities and money market instruments of an issuer exceeding 5 per 
cent of the assets of the UCITS may not make up more than 40 per cent 
of the whole portfolio.

French UCITS and general-purpose French investment funds are 
also subject to borrowing restrictions: as a matter of principle they are 
not authorised to borrow money, except on a temporary basis and if the 
loan does not represent more than 10 per cent of their assets.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Each type of investment vehicle is governed by specific (and sometimes 
complex) tax rules; the following therefore constitutes only a very brief 
high-level summary.

Funds that do not have a legal personality (including all types of 
FCPs) are not generally subject to tax at the level of the fund – the 
income they earn is taxed at the level of their investors. The latter are 
generally taxed as if they had earned the income directly (ie, the income 
retains its qualification – dividends, interest, capital gains etc – and its 
source – French or non-French – for tax purposes), but as and when 
the income is actually distributed by the funds. Proceeds allocated to 
non-resident investors are subject to withholding taxes in France at 
rates depending on the nature of the underlying income, the source of 
such income and the location of the investors, subject to any applicable 
tax treaty.

Funds that do have a legal personality (such as SICAVs) generally 
fall within the scope of French corporate income tax but are generally 
exempted from such tax (in respect of all or certain items of income), 
so income earned by these funds is therefore also taxed as and when 
distributed to their investors. Certain funds are obliged to make regular 
distributions, failing which they could lose their tax exemption. Income 
allocated to investors sometimes keeps its qualification and source, and 
otherwise is treated as distributed income.

Capital gains earned by resident investors are in most cases taxable 
in France (as personal or corporate income tax, either upon disposal or 
every year on a mark-to-market basis for corporations), whereas non-
resident shareholders are generally exempt when disposing of their 
shares in funds.

Specific regimes furthermore exist for certain types of funds, 
providing for an exemption at investor level subject to certain condi-
tions being met. As an example, French-resident individual investors 
investing in certain types of FCPs can benefit from a full personal 
income tax exemption if they invest for at least five years and do not 
receive any income from the funds during this period.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The assets of French investment funds (UCITS or AIFs) must be held by 
independent depositaries.
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The assets of the funds are protected as follows:
• the depositary shall hold in custody those financial instruments 

that can be registered in a financial instruments account opened 
in the depositary’s books, and all financial instruments that can be 
physically delivered to the depositary; for other assets, the deposi-
tary shall verify the ownership of the fund (UCITS or AIF), and shall 
maintain a record of those assets when it is satisfied that the SGP 
acting on behalf of the fund holds the ownership of such;

• the depositary shall, in general, ensure that the fund’s cash flows 
are properly monitored, and shall particularly ensure that all 
payments made by or on behalf of investors upon the subscription 
of units or shares of an AIF or UCITS have been received, and that 
all cash of the AIF or the UCITS has been booked in cash accounts 
opened in the name of the AIF; and

• the depositary shall monitor the SGP’s decisions to ensure that 
they comply with French regulations and the articles of association 
or regulations of each investment fund.

In addition, the depositary must be chosen from a limited list of entities, 
including a credit institution (or investment firm) authorised to perform 
custody activities by the French Prudential and Resolution Supervisory 
Authority (the regulator in charge of supervising credit institutions and 
investment firms).

The depositary may delegate total or partial custody of the assets 
of the investment funds to a third party, but remain, as a matter of prin-
ciple, responsible for the return of any fund assets that may be lost 
while held in sub-custody. A limitation of such liability may be contractu-
ally provided for AIFs under specific conditions. Such arrangements for 
the limitation of liability are, however, prohibited with respect to UCITS.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

Under French asset management regulations it is the SGP of the retail 
fund (UCITS or AIF) which is entitled to take the decisions regarding 
the financial management of the fund on a discretionary basis, whereas 
the shareholders or unitholders have financial rights (and informa-
tion rights) deriving from the ownership of their shares or units but do 
not generally have any right to influence the financial management of 
the funds.

This is the case for the retail funds set up as FCPs (which are not 
legal entities) but also for retail funds set up as investment compa-
nies (SICAVs) where the board of directors (or the supervisory board) 
elected by shareholders is legally entitled to oversee the management 
of the company by the SGP but is not entitled to take financial invest-
ment decisions.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

French retail funds (in particular UCITS and general-purpose French 
investment funds) are required to publish at least annual and semi-
annual reports, containing information on the fund’s assets and 
liabilities.

The latest version of such reports (as well as the latest version of 
the prospectus) must be made available free of charge to investors at 
their request, by the investment company (SICAV) or by the portfolio 
management company managing the fund set up as FCP.

French retail funds (the SICAV or the SGP of the FCP) must also 
report on a regular basis to the AMF about their activities, and must 
notify the AMF each time a change to their activities or organisation 

is contemplated, certain modifications having to be authorised by the 
AMF on a prior basis (such as a change in the investment strategy of 
the fund).

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

With respect to French retail funds that are open-ended funds, limita-
tion of issue of shares or units is not as a matter of principle permitted, 
except in exceptional circumstances and if required by the interest of 
the shareholders or unitholders or the public (in case, for instance, of 
very difficult market conditions).

It is also prohibited for retail funds set up as investment compa-
nies to restrict the transfer of shares by providing in their by-laws an 
approval clause whereby the transfer of its shares by a shareholder 
would be subject to the prior approval of the SGP.

Redemption of shares or units by retail funds may be limited to 
a certain extent for the purpose of managing the liquidity of the fund. 
Gates mechanisms (whereby the French fund may provide in their 
prospectus that the redemption of their units or shares may be limited, 
at each date of establishment of their net asset value, to a fraction of the 
units or shares issued by the fund) in French retail funds are generally 
permitted, subject to informing the unitholders (with, in particular, an 
indication of the threshold and a detailed description of the procedure 
to be applied in the fund’s prospectus) and provided that such gating 
mechanisms are applied on a temporarily basis. Mandatory notices 
for the submission of subscription and redemption orders are also 
permitted for certain type of retails funds (funds of alternative funds 
in particular).

It is also possible for the SGP of a French retail fund to use side-
pocket mechanisms, allowing the SGP of the fund, in the event that 
the fund contains illiquid assets, to split the original funds into two 
new funds, one of which (a contractual side-pocket fund) will receive 
the illiquid assets to be managed in a run-off mode and for which no 
subscription or redemption of units will be possible.

Lock-up provisions (a period of time during which the unitholders 
are not authorised to request the redemption of their units) are not, as 
matter of principle, permitted in open-ended French retail funds, except 
for venture capital funds opened to retail investors (such as FCPR or 
joint venture capital mutual funds).

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

French non-retail funds may generally be set up by using one of the 
following legal forms (ie, whether they are constituted under a corpo-
rate form or not incorporated):
• a corporate form: a French corporation with variable share capital 

subject to general corporate regulations applicable to limited 
liability companies and to specific asset management regu-
lations; or

• a mutual fund (FCP): a form of co-ownership that issues units to be 
subscribed to by its unitholders. The FCP is the most common form 
of investment fund on the French market (except for real estate 
funds). An FCP (which is not a legal entity but a co-owned form of 
assets) must be established by an SGP (which represents the FCP 
and manages its assets).
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Many types of non-retail funds must be licensed by the AMF (such 
as real estate funds), whereas professional venture capital funds are 
not subject to any licensing requirements, but need only be notified to 
the AMF within one month of their constitution (such as professional 
venture capital funds called FPCIs).

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

The key rules that govern French non-retail funds are provided in the 
MFC, the RGAMF and the Articles of Association or fund rules, and in the 
relevant fund’s prospectus (if any).

The key rules common to each type of non-retail investment funds 
are the following:
• more flexible licensing requirements (see question 25);
• more flexible investment policy rules; the diversification rules are 

frequently relaxed compared to retail funds, and some non-retail 
funds are authorised to determine contractually their investment 
policy (such as specialised professional funds, FPS);

• relaxed liquidity rules; and
• relaxed distribution and liquidation rules.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

Certain types of non-retail funds must be licensed by the AMF before 
being established and marketed (such as for the professional OPCI, 
used for real estate investments), whereas other non-retail funds, such 
as the professional venture capital funds (FPCIs) are not subject to any 
licensing requirements but need only be notified to the AMF within one 
month of their constitution.

All the non-retail regulated funds listed in the MFC, whether they 
are licensed or merely notified to the AMF, are regulated funds and are 
therefore supervised by the AMF.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

The marketing of non-retail investment funds on the French territory 
falls under the provisions of French regulations (MFC and RGAMF) 
applying to the provision of investment services, such as reception and 
transmission of orders, investment advice and, under certain conditions, 
the placing of financial instruments.

In addition, marketing of AIFs may trigger the application of French 
solicitation rules. However, it should be noted that the solicitation 
regime will not apply if the targeted investors qualify as professional 
clients within the meaning of French regulations.

Investment in non-retail funds is open to professional investors 
(within the meaning of MiFID) and also to any investor subscribing to 
units or shares of the funds for more than €100,000 or, with respect only 
to professional venture capital funds and specialised investment funds, 
to individuals and companies subscribing to the units or shares of the 
funds for more than €30,000 and meeting certain criteria (concerning in 
particular their previous experience in the private equity sector).

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

See question 26.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

See questions 3 and 28, as the SGPs managing non-retail funds are 
generally subject to the same licensing requirements those applicable 
to SGPs of retail funds.

As non-retail funds necessarily qualify as AIFs, their SGP will 
generally need to have an AIFM licence. The scope of the licence will 
depend on the type of investment strategy implemented by the AIF.

Under the French licensing procedure, the licence granted by the 
AMF to the SGP is not generic but specific to the type of investment 
strategy implemented. This means that an SGP authorised to manage 
professional venture capital funds will need to be further authorised by 
the AMF if it wishes to manage professional AIFs investing, for instance, 
in real estate assets or receivables. In addition, the SGP may also 
ask to restrict its AMF licence to funds subscribed to by professional 
clients only.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

See question 18.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Please refer to our answers to question 19 above, as the assets of the 
non-retail funds benefit from the same protections as the retail funds.

However, some relaxed rules apply due to the professional nature 
of such funds. In particular, regarding French hedge funds constituted 
as specialised investment funds and general-purpose professional 
funds, it is possible for the French depositary to enter into an agree-
ment with the hedge fund whereby it limits its obligation of return of the 
financial instruments under custody in the event of delegation of this 
function to a third party.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

See question 20 as the governance rules applicable to French retail 
funds also apply as a matter of principle to French non-retail funds.

It is, however, not uncommon in French non-retail funds (in 
particular in French professional private equity funds) to have an 
advisory committee set up with representatives of investors. The 
recommendations or advice formulated by the advisory committee 
must always be non-binding for the SGP, according to the principle of 
autonomy of management.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

See question 21, as the reporting requirements applicable to French 
retail funds also apply as a matter of principle to French non-retail funds.

Specific additional reporting may be provided by the portfolio 
management company to investors in the non-retail funds, as specified 
in the prospectus of the regulation of the said fund.
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SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Separately managed accounts are typically structured in France in the 
form of a discretionary mandate, which is a written agreement whereby 
a client authorises a manager (investment services provider or SGP) 
to manage a portfolio of financial instruments (shares, debt securities 
units of investment funds etc), in accordance with the investment objec-
tive of the client and taking into account the financial experience and 
financial situation of the client (assessed by the manager prior to the 
conclusion of the mandate).

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The key legal issues to be considered by a portfolio manager when 
structuring a discretionary mandate are in particular the definition with 
the client of its investment objectives. In particular, if the discretionary 
mandate is proposed to retail clients, the investment manager must 
enquire itself as to the investment objectives and financial situation of 
its clients. The investor must also receive, prior to signing the mandate, 
a presentation of the risk and reward profile of the mandate, according 
to the target allocation, in the form of a summary indicator (on a scale of 
one to seven) based on the terms prescribed for UCITS. The summary 
indicator would thereby rate the discretionary mandate.

Another key legal issue for the portfolio manager is the determi-
nation of the financial instruments in which the discretionary mandate 
may be invested. The following financial instruments are authorised by 
French regulations:
• financial instruments listed on a financial market;
• French retail investment funds (UCITS or AIFs); and
• certain types of financial contracts listed on regulated markets.

For investment of the discretionary mandate in other types of financial 
instruments (such as investments in French professional funds), the 
prior and specific agreement of the retail client must be obtained (with 
the indication of the maximum investment or exposure that the client is 
willing to accept).

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

The management of discretionary mandates is regulated under French 
law, as it qualifies as the provision of the MiFID investment service of 
portfolio management. Therefore, as a matter of principle, any person 
carrying out such activity must be duly licensed as an investment 
services provider or as an SGP.

The marketing of discretionary mandates is subject to the same type 
constraints as the marketing of funds (in this respect see question 10).

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

In anticipation of a no-deal Brexit, the French government adopted 
emergency legal and regulatory measures in the first quarter of 2019 

to prepare the French financial industry to deal with a withdrawal of the 
United Kingdom from the European Union.

As far as the French asset management industry is concerned, such 
measures have, in particular, the purpose of allowing the temporary 
eligibility of UK securities and UK funds in the context of the manage-
ment of French investment funds.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

Shares or units of UCITS or AIFs qualifying as general-purpose invest-
ment funds may be traded on a regulated market or multilateral trading 
facility in France, provided that the admission to trading is requested by 
the SGP of such funds and provided that that shares or units are traded 
at their net asset value (increased or decreased, as the case may be, of 
the proportionate shares of subscription and redemption costs).

In addition, shares or units of listed funds whose investment 
objective is to replicate (through synthetic or physical replication) the 
performance of indices (exchange traded funds (ETFs)) may be listed 
on a regulated market or multilateral trading facility, provided that such 
funds implement procedures that allow them to ensure that the price of 
the shares or units does not vary significantly from their net asset value 
(ie, the variation shall not exceed 5 per cent).

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

French regulations do not specifically provide for a legal regime for 
redomiciliation of overseas funds. However, funds set up as corpora-
tion will in certain cases, be able to domicile in France. Therefore, an 
overseas fund, in order to be sold to French investors, must either be 
authorised for marketing in France by the AMF or be licensed by the 
AMF as a French fund, which will require in particular the setting up of 
a new vehicle in France (FCP of investment company) and the appoint-
ment of a French depositary for the custody of assets.

It should, however, be noted that French regulations having 
implemented the UCITS directive, authorise the cross-border merger 
of UCITS, including therefore the absorption of a foreign UCITS by a 
French UCITS.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

There are no specific restrictions relating to the ability of foreign inves-
tors to invest in funds established and managed in France, subject to 
complying with the subscription rules applicable to each type of fund 
and subject to the marketing rules applicable in the jurisdiction where 
the investor is established. Certain SGPs may, however, apply additional 
restrictions (eg, compliance with US Foreign Account Tax Compliance 
Act regulations).

Regarding the ability for French investors to invest in funds 
managed abroad, this will depend on the type of funds (UCITS or AIF), the 
place of location of the fund and its manager (EU, EEA or third country) 
and whether or not the fund benefits from the European passport.

For instance, a foreign non-EU AIFM (or EU AIFM) may only market 
units or shares in non-EU AIFs to professional investors in France 
following the prior authorisation given by the AMF. The same procedure 
will apply in respect of EU AIFs marketed in France by non-EU AIFMs.
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Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

French funds are authorised to invest in derivatives (OTC derivatives or 
listed derivatives), subject to certain limits depending, in particular, on 
the type of funds (retail or non-retail) and the investment objectives of 
the funds.

As far as UCITS are concerned the basic requirements to be met 
are the following:
• limited type of underlying assets: the underlying of the derivative 

consists of financial instruments, financial indices, interest rates, 
foreign exchange rates or currencies, in which the fund may invest 
according to its investment objectives as stated in its fund rules or 
instruments of incorporation;

• limited type of counterparties: UCITS may only enter into deriva-
tives transactions with counterparties that qualify as regulated 
entities (credit institutions, investment firms etc) established by 
the Organisation for Economic Co-operation and Development;

• permanent termination right: a French retail fund must have the 
contractual right to unwind or liquidate any derivative transaction 
at any time at market price; and

• independent valuation: the derivatives are subject to reliable and 
verifiable valuation on a daily basis, and the SGP does not rely 
solely on market prices provided by the counterparty.

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

The continuous efforts of the French management industry combined 
with the ongoing consequences of Brexit will most likely create new 
opportunities to favour the development of the French asset manage-
ment industry and of French funds which, in the current context, will 
continue to contribute to the financing of the economy as a whole.

In this context, French asset management regulations have, in 
particular, been modified recently to improve the legal framework appli-
cable to French securitisation and debt funds, with the creation of the 
financing funds.

French asset managers have also recently updated their organisa-
tions and procedures to apply, when necessary, the product governance 
rules derived from MiFID II, particularly in their relationship with the 
distributors of their investment funds.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Fund management is regulated in Germany by the German Capital 
Investment Act (KAGB). The KAGB implements the EU Undertakings 
for Collective Investments in Transferable Securities (UCITS) Directive 
(2009/65/EC) and the Alternative Investment Fund Managers 
Directive (AIFMD).

The Federal Financial Supervisory Authority (BaFin) is responsible 
for regulating funds, fund managers and those marketing funds.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration is not regulated per se in Germany. The regula-
tion depends on whether the particular services fall within a specifically 
regulated environment.

As a rule, general assistance in fund administration is not regu-
lated, such as the preparation of reports or distribution notices.

Certain administrative services are regulated by professional 
services laws. Before offering bookkeeping services on the market, 
a minimum of three years’ professional experience is required. Trade 
settlement is typically licensable as the financial service of the execu-
tion of orders on behalf of clients or the banking activity of trading on 
behalf of others.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

Regulation of funds is primarily exercised through regulation of 
managers. It requires that the manager is either fully licensed or regis-
tered with BaFin under the KAGB. If a fund is internally managed, then 
the fund itself needs a licence or registration.

Registered managers: registration process
Availability
The registration process is only available to certain small or medium-
sized managers. The most important category of these small to 
medium-sized managers is known as ‘sub-threshold managers’ under 
the AIFMD and KAGB. In practice, most German fund managers fall 
within this category.

Sub-threshold managers, under the KAGB, are managers with 
assets under management of not more than €100 million (in the case 

of leverage) or not more than €500 million (no leverage) and who only 
manage special alternative investment funds (special AIFs). These are 
AIFs whose interests or shares may only be acquired according to the 
fund documents by professional investors or semi-professional inves-
tors (ie, non-retail funds).

Professional investors are defined in the AIFMD and in the Markets 
in Financial Instruments Directive II (MiFID II). A semi-professional 
investor is a person who:
• commits to invest at least €200,000;
• confirms in writing that he or she is aware of the risks; and
• has the expertise, experience and knowledge to participate in the 

investment opportunity. This must be assessed and confirmed by 
the manager.

In addition, senior management, risk-takers and other staff of the 
manager within the meaning of article 13 of the AIFMD are considered 
semi-professional. A person with a minimum commitment of €10 million 
is also considered semi-professional.

Besides the requirements mentioned above, special AIFs managed 
by sub-threshold managers are in principle not regulated.

Registration procedure
The registration procedure is comparatively simple. It requires the 
submission of an informal registration request together with certain 
‘corporate’ documents on the manager and the managed funds (such 
as the fund’s limited partnership agreement (LPA) and the manager’s 
articles of association). In addition to being a special AIF, the fund may 
not require the investors to pay in additional capital beyond the inves-
tor’s original commitment.

Ongoing issues
An advantage of the registration is that only a few provisions of the 
KAGB apply to a ‘registered-only’ manager, mainly the provisions on 
the registration requirements, ongoing reporting requirements and the 
general supervisory powers of BaFin. However, fund-specific require-
ments do not apply to ‘registered-only’ managers and their funds. In 
particular, the depositary requirements and marketing requirements, 
as well as the additional requirements of the KAGB for fully licensed 
managers, do not apply.

On the downside, the registration restricts the manager to the 
type of funds and investors for which the registration was obtained 
(ie, only special AIFs and professional or semi-professional investors). 
Furthermore, a registered manager does not benefit from the European 
marketing passport under the AIFMD. A registered manager can, 
however, opt in to become a fully licensed manager.
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Fully licensed manager: licensing process
Availability
Fund managers who do not qualify for a registration or who opt out of a 
registration must apply for a full fund-management licence with BaFin 
under the KAGB.

A full fund-management licence opens the door for a manager to 
market funds to retail investors as well as to the marketing passport 
under the AIFMD or UCITS Directive. Retail investors are investors who 
are neither professional nor semi-professional investors.

Licensing procedure
The licensing procedure is a fully-fledged authorisation process with 
requirements equivalent to the requirements for granting permission 
under article 8 of the AIFMD or article 6 of the UCITS Directive. The 
licensing procedure checks requirements, such as sufficient initial 
capital or own funds, sufficiently good repute of the directors and share-
holders, and organisational structure of the manager.

Ongoing issues
The licensing of the manager results in the manager being subject to 
the entirety of the KAGB. This means, in particular, the following:
• the required appointment of a depositary for the funds;
• access to setting up contractual funds;
• adherence to the corporate governance rules for funds set up 

as investment corporations or investment limited partnerships 
(investment KGs);

• adherence to the fund-related requirements of the KAGB;
• adherence to the marketing rules of the KAGB;
• access to the marketing passport under the AIFMD or UCITS 

Directive;
• access to the managing passport under the AIFMD or UCITS 

Directive; and
• adherence to the reporting requirements of the KAGB.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

EU fund managers
EU fund managers are allowed to perform fund management services 
under the passport regime of the AIFMD or UCITS Directive. In addition, 
EU fund managers may use the EU passport regime to provide other 
services and ancillary services (such as investment advice or discre-
tionary individual portfolio management).

Non-EU managers
Non-EU managers are currently not allowed to perform fund manage-
ment services in Germany. This will change with regard to alternative 
investment fund managers (AIFMs) in those countries for which the 
passporting regime under the AIFMD for third-country managers will 
eventually become effective.

Non-EU managers can provide regulated services outside of fund 
management (such as investment advice or discretionary individual 
portfolio management), but only if there is an existing relationship with 
a German client or if the relationship is established at the initiative of 
the German client.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

The acquisition of a material stake in a UCITS management company 
requires prior clearance by BaFin. The threshold for a material stake is 
10 per cent of the capital or voting rights of the management company. 
The threshold also applies in the case of an indirect acquisition (eg, 
through acquiring a controlling stake in a financial holding company).

There is no prior clearance procedure with BaFin for the acquisi-
tion of a material stake in an AIFM. However, BaFin can take measures if 
shareholders with a material stake are not of sufficiently good repute or 
are otherwise not reliable enough to hold a stake in an AIFM.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

Germany follows the remuneration requirements of the European 
Securities and Markets Authority (ESMA) Guidelines on Sound 
Remuneration under the UCITS Directive and under the AIFMD.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Overview
The marketing of investment funds requires an authorisation by BaFin 
or at least a European marketing passport under the AIFMD or under 
the UCITS Directive. A private placement regime is no longer available 
in Germany.

The only exception available applies to German-registered sub-
threshold managers (see question 3). German-registered sub-threshold 
managers can market their funds using the private placement exemp-
tion available under the German implementation of the EU Prospectus 
Directive or, as applicable, the private placement exemption available 
under the Asset Investment Law.

The German funds marketing regime distinguishes between 
domestic funds, EU funds and non-EU funds, as well as between 
domestic fund managers, EU fund managers and non-EU fund 
managers. It further distinguishes between UCITS and AIFs, as well as 
– with regard to AIFs – whether the funds are marketed to professional 
investors, semi-professional investors or retail investors.

Marketing of UCITS
With regard to the marketing in Germany of non-German UCITS, 
Germany follows the passporting regime of the UCITS Directive. In addi-
tion to the standard notification procedure, the marketing of UCITS must 
comply with the German implementation of the UCITS passporting rules 
(articles 91 to 95 of the Directive). For instance, there must be a financial 
institution in Germany for making payments to unitholders, repur-
chasing or redeeming units and for making available the information 
that UCITS are required to provide under Chapter IX of the Directive.

UCITS can be marketed under the passport to professional, semi-
professional and retail investors.

Marketing of EU AIFs by EU AIFMs
With regard to the marketing of non-German EU AIFs by EU AIFMs, 
the AIFMD marketing passport of article 32 of the AIFMD is available. 
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The AIFMD marketing passport allows for the marketing of EU AIFs to 
professional and semi-professional investors in Germany.

Marketing of non-EU AIFs or EU AIFs by non-EU AIFMs
With regard to the marketing of non-EU AIFs managed by non-EU 
AIFMs, Germany allows for marketing under the regime of article 42 
of the AIFMD to professional investors. The same regime applies to 
the marketing of EU AIFs managed by non-EU AIFMs to professional 
investors. Germany also applies the article 42 regime to non-EU sub-
threshold managers.

Germany has implemented the article 42 regime in a rather 
cumbersome way. Compared with some other EU member states, the 
process is a lengthy and costly. BaFin has at least two months (in some 
cases even longer) for review once the filed documents are complete 
and BaFin currently (as of 2018) charges a fee of €1,545 (which is a 
welcome reduction compared to the previous fee of €6,582). The set 
of documents to be submitted to BaFin is quite extensive and includes 
the private placement memorandum (PPM), the fund LPA and certain 
constitutional documents.

There also some additional requirements (gold-plating) not readily 
discernible from the reading of article 42. For instance, Germany also 
applies the article 42 regime to non-EU sub-threshold managers.

To ensure that the article 42 requirement of cooperation agree-
ments between the relevant competent authorities is effective, BaFin 
requires, as part of the marketing authorisation procedure, an express 
declaration from the non-EU AIFM that:
• the non-EU AIFM is registered with the competent authority with 

which BaFin has entered into a cooperation agreement or that the 
non-EU AIFM is registered in another register to which the compe-
tent authority has access; and

• the competent authority has information rights in relation to the 
non-EU AIFM.

Most importantly, Germany introduced the additional requirement of a 
‘depositary-lite’. The AIFM must appoint a depositary who performs the 
three depositary functions of article 21(7) to 21(9) of the AIFMD, namely, 
cash monitoring, safekeeping of assets and a general oversight over the 
AIFM and the AIF. The depositary can be located outside of Germany. 
The final draft of the depositary agreement, together with a depositary 
confirmation, must be submitted to BaFin.

The article 42 regime is also available for marketing to semi-
professional investors. However, in such cases, the non-EU AIFM and 
the management of the AIF must fully comply with the AIFMD.

EU sub-threshold AIFMs
EU sub-threshold AIFMs may use a simplified marketing notification 
procedure with BaFin. This notification procedure requires, among 
other things, a confirmation of the registration status of the AIFM in its 
home member state and reciprocity. ‘Reciprocity’ means that the home 
member state must allow the marketing of AIFs managed by a German 
sub-threshold manager without imposing stricter requirements than 
Germany. Such reciprocity is currently recognised, for instance, with 
regard to the UK and Luxembourg, but not with regard to Austria, 
Denmark, France or the Netherlands.

Marketing of EU AIFs or non-EU AIFs to retail investors
The AIFMD deals only with the marketing of AIFs to professional inves-
tors. With regard to non-professional investors, the member states of 
the EU are free to impose stricter requirements (article 43, paragraph 2 
AIFMD). Germany therefore introduced a strict retail marketing regime 
for EU and non-EU AIFs. The regime is based on the retail marketing 
regime of German AIFs. It requires full AIFMD compliance as well as 
full compliance with the German Products Regulation. Because of these 

strict requirements, marketing an AIF to retail investors only makes 
sense if the relevant AIF is already set up with German retail investors 
in mind. A ‘re-tailoring’ of an existing AIF is cost-prohibitive.

8 What marketing activities require authorisation?

Definition of marketing and pre-marketing
The key trigger of an authorisation is the term ‘marketing’. Marketing 
means the direct or indirect offering or placement of units or shares in 
an investment fund.

Marketing must therefore relate to units or shares in an invest-
ment fund. BaFin concludes that marketing, in particular, takes place 
with regard to a fund if:
• the fund has been established (ie, first closing with investors); or
• the terms of the fund are ready to be sent for acceptance to 

investors.

Consequently, there is no marketing if the fund has not yet had a 
closing with investors and only incomplete fund terms are distributed. 
This means that, in practice, marketing might start rather early in the 
investor relationship process.

However, marketing must also include an offering or placement. 
The term ‘offering’ includes offers to subscribe, as well as the sending 
out of invitations to potential investors to make an offer to subscribe. 
The ‘placement’ alternative is, in practice, already included in the 
offering mechanism. Therefore, marketing can only occur if the investor 
has a legal basis for a subscription or for making an offer to subscribe. 
Accordingly, an activity should still be pre-marketing (even if the invest-
ment fund has had a closing with certain investors) if: (i) the investor 
has no access to the final documents (PPM, LPA and subscription docu-
ments); and (ii) it is made clear that the fund manager is not currently 
seeking subscriptions and that offers to subscribe will only be possible 
following BaFin marketing approval on the basis of the final documents 
(eg, in a disclaimer in the documents).

It remains to be seen what effects the current EU Council proposal 
on pre-marketing activities (COM (2018) 92 final) will have in the future.

Reverse solicitation
Germany recognises a reverse solicitation concept, albeit in a rather 
strict form. It requires that the offer or placement is genuinely initiated 
by the investor. In addition, the prospective investor must be a profes-
sional or semi-professional investor. The exact scope of the reverse 
solicitation concept as understood by BaFin is still not clear.

If the investor is a retail investor, the requirements on reverse 
solicitation are even less clear. In general, reverse solicitation will not 
work with regard to retail investors and the fund manager would be 
subject to the more cumbersome retail marketing regime in Germany.

In any case of reverse solicitation, the fund manager should have 
documentary evidence of how the relationship with the investor started 
and seek a confirmation from the investor that the contact has been 
initiated solely by the investor. Generally, the requirements for reverse 
solicitation will be fulfilled only in limited instances.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

The German marketing regime described above applies to any inbound 
marketing in Germany.
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10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

A local entity must only be involved with regard to UCITS (paying and 
information agent) and in the case of marketing AIFs to retail investors 
(paying agent and representative of the AIFM). The position of the local 
entity is usually performed by a German credit institution.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

Germany follows the MiFID inducement rules on commission payments 
received by intermediaries. In practice, this means that such commission 
needs to be disclosed to the prospective client. With regard to cross-
border services without a German branch, the supervision of the German 
MiFID rules of good conduct is primarily with the home country regulator.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

The fund-related requirements of the KAGB distinguish between UCITS, 
special AIFs and public AIFs. UCITS are UCITS funds within the meaning 
of the UCITS Directive. Retail funds are UCITS funds and public AIFs. 
Public AIFs are AIFs that can be subscribed by retail investors (as well 
as professional and semi-professional investors). Retail investors are 
investors who are neither professional nor semi-professional investors 
(see question 3).

Arrangements and vehicles for open-ended funds
For open-ended funds, the contractual fund and the investment corpo-
ration with variable capital structures are available. They can have 
different classes of units or shares. They can also establish sub-funds 
(umbrella structure).

The open investment limited partnership structure is only available 
to semi-professional or professional investors.

The contractual fund is established by the fund manager on a 
contractual basis with the investor. The contractual fund is a pool of 
assets separated by statute and contract from the (other) assets of the 
fund manager. The investment guidelines for contractual funds set out 
the details of the contractual relationship between the fund manager 
and the investors, in particular the applicable investment restrictions. 
The investment guidelines of retail funds require the approval of BaFin.

Investment corporations and the investment limited partnerships 
are basically corporations and limited partnerships with some modifica-
tions for investment law. They are established in accordance with the 
applicable procedures for establishing corporations and partnerships 
(with some modifications because of investment law). In addition to the 
articles of incorporation or the LPA, separate investment guidelines are 
necessary.

Vehicles for closed-ended funds
For closed-ended funds, the only available vehicles for retail funds are 
the investment corporation with fixed capital and the closed-ended 
investment limited partnership.

Both vehicles can issue different classes of shares or interests, but 
they cannot establish sub-funds (no umbrella).

In addition to the articles of incorporation and the LPA, separate 
investment guidelines are necessary.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The main law governing retail funds is the KAGB. The KAGB is 
supplemented by several ordinances (the Derivative Ordinance, the 
Organisational and Rules of Conduct Ordinance and the Mediation 
Ordinance). In addition, the AIFMD Level II Regulation applies to 
retail AIFs.

This set of laws is supplemented by self-regulatory standards, 
mainly the Rules of Good Conduct issued by the German Investment 
Funds Association and the Association’s sample investment guidelines.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

The investment guidelines of retail funds, as well as the marketing of 
retail funds, need BaFin approval. In addition, BaFin has to approve the 
selection of the depositary for the respective fund. The approvals are 
usually obtained in parallel with each other.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

Retail funds can be marketed to any investor in Germany (regardless of 
whether the investor is professional, semi-professional or retail).

Retail funds can be marketed only by the following three categories 
of marketers:
• the fund manager itself can always market its ‘own’ funds and, if 

fully licensed (ie, not only registered as a sub-threshold manager), 
may also market investment funds of other managers;

• MiFID firms are entitled to market investment funds (provided they 
have a MiFID licence or passport for investment advice and the 
transmission or receipt of orders); and

• firms or individuals with a financial intermediary licence under the 
German Commerce Act (GewO) may also market retail funds. The 
financial intermediary licence is a non-MiFID licence and is based 
on the optional exemption from MiFID II in article 3 of MiFID II.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

The special requirements on retail funds are not applicable to managers. 
The requirements applicable to managers of retail funds are broadly 
similar to the requirements on managers of non-retail funds. The main 
differences between retail and non-retail funds are the stricter statutory 
investment guidelines (product regulation) and stricter marketing rules.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

Germany offers different types of retail funds (eg, UCITS, real estate 
funds, fund-of-funds, hedge funds and closed-ended funds). The fund 
types are based on the UCITS investment and borrowing restrictions 
as the default rules. The investment and borrowing restrictions are 
then modified to fit each fund type. For instance, real estate funds may 
only invest in real estate, but can also invest up to 49 per cent of the 
net asset value in money-market instruments or investment funds. The 
borrowing limits are increased for real estate funds from the UCITS’ 
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short-term borrowing of 10 per cent of the net asset value to a long-
term borrowing for investment of 30 per cent of the net asset value.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

The German Investment Tax Act generally applies to UCITS and AIFs 
(both retail AIFs and special AIFs (see also question 29)).

Revised law (in force since 1 January 2018)
Since 1 January 2018, the new rules under the revised Investment Tax 
Act have become effective. The scope of application has been slightly 
reduced as partnerships are no longer covered. Instead, the general 
rules of German taxation for partnerships are applicable. However, 
the German tax treatment of such funds effectively remains the same 
as under the previous law (only the tax treatment of sub-funds in the 
case of funds in the form of a partnership is still subject to clarification; 
though a draft guidance by the tax authorities indicates a treatment as 
a separate fund to which the rules on partnerships apply). Thus, only 
funds in the form of a corporation (eg, a German stock corporation, 
Luxembourg SA/SCA SICAV or Irish PLC) or of a contractual type (eg, 
a German Sondervermögen, Luxembourg fonds commun de place-
ment, French FCPI/FCPR, Spanish FCR, or Italian fondo chiuso) are now 
covered by the new law. Also covered are certain other entities that do 
not qualify as ‘investment funds’ under the KAGB (in particular ‘single-
investor funds’). One major conceptual change is that the principle 
of ‘restricted transparency’ has been replaced by a newly introduced 
opaque tax regime where there are two levels of taxation: the fund and 
the investors. This new tax regime was designed for retail funds, but is 
applicable to all investment funds (including non-retail funds) that do 
not satisfy the specific criteria for specialised investment funds under 
the new law or specialised investment funds that do not use the trans-
parency option (see also question 29).

Under the opaque regime, the fund is now subject to taxation in 
respect of certain domestic German income (in particular, dividends 
and real estate income, but not capital gains from the sale of securities 
unrelated to real estate and unrelated to a permanent establishment in 
Germany) at fund level (15 per cent tax rate (ie, German corporate tax)). 
The exemption for dividends (section 8b of the German Corporation Tax 
Act) is not applicable at fund level even if the relevant threshold (ie, 10 
per cent) is exceeded. In addition, German trade tax may be triggered 
at fund level if it is engaged in trade or business in Germany (subject 
to a potential exemption if the fund does not engage in ‘active entrepre-
neurial management’ in relation to its assets).

At the investor level, there is a lump-sum taxation (which is 
designed for the needs of retail funds with a large number of investors, 
but applicable to all funds covered). Distributions from the fund, prede-
termined tax bases and capital gains realised upon sale or redemption 
of the fund interests are covered, in particular. The objective of the 
predetermined tax base is to subject retained income of the invest-
ment fund to tax. For individual investors, the actual rate of investor 
level taxation depends on whether the investor holds the fund inter-
ests as part of their ‘non-business’ or ‘business’ assets. For individuals 
that hold their investment fund interests as part of their non-business 
assets, such items are subject to flat income tax. For individuals that 
hold their investment fund interests as part of their business assets, 
principally, the full amount of such items is subject to income tax at 
their personal rate.

For corporate investors, the full amount of such items is subject 
to corporation tax. In addition, German trade tax may be triggered. The 
partial income taxation and the exemption pursuant to section 8b of the 
German Corporation Tax Act do not apply. In return, investment fund 

proceeds (ie, distributions, predetermined tax bases and capital gains 
from dispositions or redemptions) are now subject to partial exemptions 
depending on the respective fund type. With respect to ‘equity funds’, 
the partial exemption is:
• 30 per cent of such proceeds for individuals that hold their invest-

ment fund interests as part of their non-business assets;
• 60 per cent for individuals that hold their investment fund interests 

as part of their business assets; and
• 80 per cent for corporate investors.

With respect to ‘mixed funds’, half of the applicable partial exemp-
tion rate applicable to ‘equity funds’ is available. With respect to ‘real 
estate funds’, the partial exemption is 60 or 80 per cent of the proceeds, 
depending on whether the fund invests at least 51 per cent of its value in 
German or non-German real estate and real estate companies. In return, 
income-related expenses and operating expenses may not be deducted 
to the extent of the available partial exemption percentage. With regard 
to trade tax, half of the applicable partial exemption rate applies.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Germany requires a depository or custodian for both UCITS and AIFs. 
The rules for custodians for AIFs implement the rules of article 21 of the 
AIFMD. Germany made use of the option in article 21(3) of the AIFMD 
to provide for a special custodian for private equity funds. The require-
ments for UCITS custodians are based on the UCITS Directive.

A custodian is not required for funds managed by AIFMs who are 
only registered with BaFin (in particular, sub-threshold managers; see 
question 3).

There are rules in place to protect a fund’s assets from liability 
incurred by the manager or by the activities of managing the fund 
(in case of an internally managed fund). For instance, a manager can, 
as a basic rule, not directly act on behalf of a contractual fund. Any 
arrangement a manager enters into on account of a contractual fund is 
binding only on the manager. The contractual fund will then indemnify 
the manager, but only to the extent allowed by law and the rules of 
the contractual fund. The contractual fund is therefore protected from 
claims of third parties unrelated to the management of the contractual 
fund. In the case of an internally managed investment KG, the KG must 
have two types of assets: administrative assets and investment assets. 
The investment assets are financed by the capital of the investors and 
are used for making investments. The administrative assets serve to 
finance the general operations of the investment KG. The administrative 
assets may not be financed by the investors’ capital.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

The governance requirements distinguish between the fund vehicle and 
the fund manager.

With regard to a manager, several governance requirements apply. 
An external manager can only be set up in a corporate or corporate-
like legal form (AG, GmbH and GmbH & Co KG). As a result, the basic 
governance rules of the respective legal form apply (such as regis-
tration requirements and rules for shareholders’ meetings). To adapt 
these governance rules to a fund management environment, the KAGB 
supplements these rules with specific requirements. For instance, 
the manager must have at least two executive directors (officers) of 
good repute and with sufficient knowledge. In addition, there must be 
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a supervisory board. Further, the KAGB requires a manager to obey 
several duties of good conduct, such as a duty of care, a duty to act in 
the best interests of the funds and the investors, a duty to avoid conflicts 
of interest and a duty to treat investors fairly. These duties are rein-
forced by organisational requirements on the manager, such as a duty 
to have adequate risk management or rules for personal transactions 
of employees in place.

The governance requirements applicable to the fund manager are 
the main governance protection rules applicable to contractual funds.

For a fund set up as an investment corporation with fixed or vari-
able capital (investment AG) or an investment KG, the fundamental layer 
of governance is based on the governance of the legal forms these funds 
are based on (eg, with regard to registration requirements). In addition, 
the KAGB sets out fund-specific requirements, such as the appointment 
of at least two executive directors.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

A manager must report annually. Semi-annual reports are required for 
contractual funds and investment AGs with variable capital.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

A manager can restrict the issue, transfer and redemption of interests if 
there is a basis in the fund’s investment guidelines. For instance, invest-
ment guidelines typically empower the manager to suspend redemption 
in extraordinary circumstances.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

With regard to vehicles used for non-retail funds (ie, professional or 
semi-professional investors only), Germany distinguishes between 
funds managed by fully licensed managers and funds managed by 
registered managers (sub-threshold managers). Non-retail funds are 
typically called special AIFs (see question 3).

In the case of a fully licensed manager, the following types are 
available: contractual fund, investment KG and investment AG. In our 
experience, the contractual fund is the most common vehicle used for 
non-retail investors by fully licensed managers.

In the case of a registered manager, the vehicle of choice is a 
simple limited partnership with a company with limited liability (GmbH) 
as the only general partner (GmbH & Co KG). However, the legal forms 
of an investment KG or an investment AG are also available.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

With regard to fully licensed managers managing non-retail funds, 
the same key rules apply to managers managing retail funds (see 
question 13).

Managers who are only registered benefit from very light regula-
tion. With the exception of the requirements mentioned in question 3, 
non-retail funds managed by sub-threshold managers are, in principle, 
not regulated.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

In contrast to retail funds, the investment guidelines of non-retail funds 
only need to be submitted to BaFin without BaFin having to approve 
the guidelines. The investment guidelines of non-retail funds can either 
mirror the investment guidelines of retail funds or can be freely speci-
fied as long as a fair market value of the assets can be determined. The 
marketing of non-retail funds requires BaFin approval.

In the case of registered managers, no investment guidelines are 
necessary and they do not need to be submitted to BaFin. BaFin has 
established in its practice a requirement to submit a commercial register 
excerpt of the fund once the fund is established. Once the manager is 
registered, the marketing of a fund does not need BaFin approval (on 
the assumption that the marketing takes place within the private place-
ment regime of the German prospectus laws; see question 7).

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

Non-retail funds can, in general, be marketed by the same players as 
retail funds (see question 15). An exception applies to funds managed 
by registered managers. Such funds cannot be marketed by firms with 
a financial intermediary licence under the GewO.

Non-retail funds may only be marketed to professional or semi-
professional investors (for the definition of these, see question 3).

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

Only professional or semi-professional investors may invest in non-
retail funds.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

The distinction between retail and non-retail lies in stricter investment 
guidelines and stricter marketing rules, at least with regard to funds 
managed by fully licensed managers.

With regard to registered managers, only a regulation-lite regime 
applies (see question 3).

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

The tax treatment of retail funds (see question 18) is generally also 
applicable to non-retail funds. Certain qualifying retail funds, however, 
have a second option available.

Revised law (in force since 1 January 2018)
As noted in question 18, funds in the form of a partnership are now 
outside the scope of the Investment Tax Act. In effect, there is no change 
compared to the previous law for most non-retail AIFs, as they are often 
structured as limited partnerships. Thus, the new law only applies 
to non-retail funds if they are structured in a corporate or a contrac-
tual form. Under the new law, there is an option for certain qualifying 
specialised investment funds to opt out of the new ‘opaque regime’ and, 
instead, to apply the ‘restricted transparency regime’ (ie, the tax regime 
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for investment funds under the previous law, which was in force until 
the end of 2017, but with certain amendments).

Specialised investment funds may only have a maximum of 100 
investors (as was the case previously). Unlike the previous law (in force 
until end of 2017), there is a look-through approach with respect to part-
nerships as investors (ie, each partner of such partnership is counted 
as one investor of the fund). However, individuals may now invest 
directly in a specialised investment fund, provided that they hold such 
fund interests as part of their business assets (previously, only indirect 
participations of investors were possible).

To qualify as a specialised investment fund, a fund must satisfy 
certain criteria with respect to regulation, redemption rights, eligible 
assets and investment restrictions. These are substantially similar 
to the criteria under the previous law (although certain changes with 
respect to the definition of ‘securities’ apply).

If the specialised fund opts to apply the restricted transparency 
regime, at fund level, there is no taxation for domestic participation 
income and domestic real estate income. At the investor level, ‘special 
investment income’ is subject to tax (ie, distributed income, deemed 
distributed income and capital gains realised upon the dispositions or 
redemption of investment fund interests). The flat income tax is not 
applicable, even if an individual holds its investment fund interests as 
part of its non-business assets. Foreign withholding tax is still creditable.

Fund manager taxation
A 40 per cent exemption from German income tax applies to the carried 
interest received by managers of a private equity fund structured as a 
partnership (including limited partnerships) if certain cumulative criteria 
are fulfilled (in particular, the fund must qualify for asset management 
status and the carried interest must be paid only after the investors 
have had all their invested capital paid back). Otherwise, such income 
is fully taxable at normal German income tax rates. These rules are 
generally not affected by the revision of the German Investment Tax Act.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

A separate custodian is necessary if the non-retail fund is managed by 
a fully licensed manager. A custodian is not necessary in the case of a 
registered manager.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

The governance requirements with regard to non-retail funds managed 
by fully licensed managers are similar to retail funds (see question 20).

There are no special requirements on the governance of non-retail 
funds managed by registered managers.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

A manager must report annually.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Managed accounts are often structured as contractual funds 
provided by a fully licensed manager as the investment platform. The 
portfolio management is then typically delegated to a specialised port-
folio manager.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

Managing a separate account is usually deemed discretionary portfolio 
management in Germany. As a result, the MiFID II rules of conduct 
apply. If a sub-delegation structure is used for the managed account, 
the sub-delegation must comply with delegation rules of the KAGB. This 
means that, effectively, the rules of conduct under the KAGB and the 
other provisions of the KAGB also apply to the delegate manager. Also, 
the sub-delegate’s staff remuneration needs to be included in the AIFMD 
remuneration disclosures of the AIFM.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

Managing a separate account is usually deemed discretionary portfolio 
management in Germany and therefore regulated under the German 
MiFID II implementation. If the account is managed in the form of a 
contractual fund, the manager must be a fully licensed manager under 
the KAGB (see question 3).

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

Germany is currently considering tightening the rules applicable to 
financial intermediaries that are licensed merely under the GewO. As 
explained in question 15, these financial intermediaries are exempt 
from the MiFID II. Germany is considering applying the MiFID II rules of 
conduct also to these financial intermediaries as well as placing them 
under the federal supervisory authority of BaFin (instead of the current 
local municipal supervisory authorities). It is expected that Germany 
would introduce these new rules prior to July 2019.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

The specific requirements for stock-exchange listing of funds depend 
on each exchange. For instance, there are exchanges that allow for the 
trading of closed-ended funds, whereas other exchanges permit only 
open-ended funds.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

This is currently not possible in the context of funds.
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Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

There are, in general, no special rules applicable. However, some inves-
tors, such as German insurance companies, are restricted to a certain 
extent by regulatory law, when investing in overseas or offshore vehi-
cles, to invest only in certain OECD or EU-based funds.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

UCITS investing in derivatives have to comply with requirements on 
derivatives in accordance with articles 50 and 51 of the UCITS Directive. 
With regard to non-UCITS (ie, AIFs), the requirements depend on the 
type of fund. For instance, an open-ended real estate fund may invest 
in derivatives only for hedging purposes. Other funds, such as special 
funds, have no restriction on the use of derivatives except their own 
investment guidelines. If a fund invests in derivatives, the must in 
general comply with the Derivatives Regulation (Derivateverordnung). 
The Derivatives Regulation sets out detailed rules for the use of deriva-
tives and risk measurements. In addition, management companies are 
subject to the EU-wide regulations on derivatives transactions, such as 
the SFTR Regulation (Regulation (EU) 2015/2365), EMIR (Regulation 
(EU) 2012/648) and MiFIR (Regulation (EU) 2014/600).

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

Overhaul of marketing rules for investments
The marketing rules for both UCITS and AIFs are currently being 
revised at the EU level. The new rules will introduce, among others, 
uniform rules for pre-marketing across the EU, such as a pre-marketing 
definition, an obligation to inform the national regulator within two 
weeks after the start of pre-marketing, and additional requirements 
on marketing communications. The new regime will affect EuVECA and 
EuSEF funds first. For those funds, the new regime will come into effect 
at EU level within 20 working days of its entry into force (expected in the 
second half of 2019). For all other funds, the new rules are likely to be 
fully applicably by mid-2021 at the latest.

EU sustainable action plan
In 2018, the EU commission started an action plan to bolster sustainable 
finance. The actions will include EU labels for green financial products, 
and the duties of asset managers, MiFID firms and investors to take 
sustainability criteria into account. The adoption of the measures is 
expected in the third quarter of 2019.

Brexit
If the UK leaves the EU without a transitional agreement in place (‘hard 
Brexit’), UK AIFMs and UCITS management companies will be third-
country AIFMs as of the date of the withdrawal. This requires notification 
into Germany under the third-country marketing rules. BaFin already 
allows such application notifications by UK management companies. 
In addition, several legislative and administrative measures have been 
introduced (some still in draft form) with respect to various regulatory 
and tax aspects of Brexit. While these cover many important aspects, we 

expect additional measures (both in the form of legislation and admin-
istrative guidance) to be adopted in 2019, in particular in the case of a 
hard Brexit occurring.

VAT on management fees of AIFs
Until the end of 2017, the management fee payable to the managing 
partner of an AIF was subject to German VAT (regardless of whether 
such management fee was structured as a priority profit share), 
whereas the management fee payable in relation to a UCITS was tax 
exempt. As of 1 January 2018, a new provision under the German VAT 
Act became effective with the purpose of implementing the European 
Court of Justice’s (ECJ) jurisprudence (in particular, the Fiscale Eenheid 
case (No. C-595/13) of December 2015) by ‘selectively extending’ the 
scope of application of the relevant VAT exemption for certain AIFs. 
According to the revised German VAT Act, the management of UCITS 
and of certain AIFs that are comparable to UCITS, are exempt from VAT. 
The German VAT Act does not stipulate which types of AIF are compa-
rable to UCITS. The German tax authorities have established criteria 
that must be fulfilled in order to benefit from the VAT exemption (eg, 
the AIF must offer shares to the same group of investors and be subject 
to similar obligations and controls as UCITS). In addition, it has been 
clarified that open-ended special AIFs will be exempt from VAT without 
fulfilling the established criteria, whereas the administration of closed-
ended AIF will only be exempt from VAT if certain previously established 
criteria were cumulatively met. However, the rather narrow framework 
laid out by the German tax authorities with the requirement of a cata-
logue of cumulative criteria is unsatisfactory – and in our view not in line 
with the spirit of ECJ jurisprudence. Nevertheless, there is hope that 
this strict interpretation will not stand, as the VAT exemption of special 
AIFs is on the agenda of the EU VAT Committee and courts may take a 
different view.

Investment tax act
Additional guidance from the German tax authorities in the form of 
extensive administrative pronouncement was issued on 21 May 2019.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Fund management is governed by two main sets of rules, depending 
on the nature of the collective investment undertakings (funds) that 
the fund manager purports to manage: more specifically, the imple-
menting regime of the EU Undertakings for Collective Investments in 
Transferable Securities Directive 2009/65/EC (UCITS IV) as amended 
by Directive 2014/91/EU (UCITS V) and the Alternative Investment Fund 
Managers Directive 2011/61/EC (AIFMD).

The Greek UCITS IV implementing regime consists of Law 
No. 4099/2012, as amended, and in force and the Hellenic Capital 
Market Commission (HCMC) Decisions Nos. 15/633/20.12.2012; 
16/633/20.12.2012; 17/633/20.12.2012 and 1/756/18.5.2016, as well 
as Circular No. 55 of the HCMC, and regulates the management of 
funds that qualify as UCITS under the UCITS IV and V Directives and 
their managers.

UCITS include two basic types of collective investment undertak-
ings: mutual funds and variable capital investment companies. Both 
fund types are open-ended and they will collectively be referred to 
below as ‘UCITS’.

The Greek AIFMD implementing regime, consisting of Law No. 
4209/2013, as amended, regulates the management of funds that 
qualify as alternative investment funds (AIFs) under the AIFMD. Certain 
types of locally regulated collective investment undertakings fall under 
the definition of an AIF, more specifically the following:
• closed-ended venture capitals regulated under Law No. 

2992/2002 (AKESs);
• portfolio investment companies regulated under Law No. 

3371/2005 (AEEXs); and
• real property management companies regulated under Law No. 

2778/1999 (AEEAPs).

Other, non-regulated types of non-UCITS funds also fall under the defi-
nition of an AIF.

The supervisory authority for both types of funds and their 
managers, as well as those marketing funds, is the HCMC.

To the extent that fund marketing includes the provision of 
investment services (eg, investment advice), persons engaged in this 
activity are also subject to the local Markets in Financial Instruments 
Directive 2014/65/EU (MiFID II) implementing regime, namely, Law No. 
4514/2018, and HCMC Decision No. 1/808/7.2.2018.

The local UCITS, AIFMD and MiFID regimes do not deviate from the 
respective EU Directives.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration is included in the broader scope of the term 
‘fund management’ in respect of both UCITS managers and AIFs. The 
functions consisting of fund administration are subject to the aforemen-
tioned laws and regulations, but are not, per se, regulated.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

The authorisation process depends on the type of the fund.

UCITS
For the establishment of a UCITS fund (mutual fund or variable capital 
investment company), the prior authorisation of the HCMC must 
be obtained. This requires filing the following documents, in Greek, 
with the HCMC:
• the fund’s regulation or constitutional documents signed by the 

management company and the custodian;
• a statement of the credit institution about the acceptance of its 

appointment as custodian; and
• a detailed list of the fund’s assets, the total of which must be at 

least €300,000.

The fund is granted a licence provided that the HCMC has approved the 
above documents after having ascertained that they are compliant with 
the provisions of Law No. 4099/2012.

AIFs (generally)
There is no obligation for AIFs to be authorised; the authorisation obliga-
tion applies to alternative investment fund managers (AIFMs).

AKESs
No licensing or authorisation procedure is provided for AKESs; however, 
these entities must comply with the provisions of Law No. 2992/2002.

AEEXs
An HCMC licence must be obtained before operating an AEEX. The proce-
dure involves filing a set of documents with the HCMC proving that:
• the AEEX has the necessary technical and financial resources;
• the AEEX’s directors have the necessary professional experi-

ence, skills and reliability (the criteria are also stipulated in HCMC 
Decision No. 4/452/1.11.2007);

• the AEEX’s shareholders are also suitable for holding a share-
holding in the AEEX;
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• a credit institution authorised in Greece has accepted its appoint-
ment as custodian for holding the assets of the AEEX; and

• the AEEX has fully paid the initial share capital.

The HCMC must reply to the application by granting a licence or rejecting 
the application, within three months of its filing. Within six months 
of obtaining an authorisation, AEEXs are obliged to have achieved 
the listing of their shares on a regulated market operating in Greece. 
Otherwise, authorisation is revoked by the HCMC.

AEEAPs
An HCMC licence must be obtained before establishing an AEEAP. This 
requires the prior granting of an authorisation to the fund management 
company and the approval of the appointment of the custodian, as well 
as the funds’ regulation.

In order to obtain a licence, the AEEAP must file an application to 
the HCMC, accompanied by documentation proving that:
• the said requirements (authorisation of fund management company 

etc) have been fulfilled;
• the managers or directors and the custodian of the fund have the 

necessary experience in the area of real estate investments; and
• the regulation of the fund includes sufficient provisions for the 

protection of the interests of its unitholders.

Furthermore, the AEEAP must submit a detailed list of its assets (which 
must have a minimum value of €10 million) and a detailed analysis of its 
investment plan. There are also certain requirements for the managers, 
which depend on whether each manager qualifies as a UCITS manager 
or an AIFM.

UCITS managers
Entities that intend to provide UCITS management services must obtain 
a prior authorisation by the HCMC. To this end, they must submit an 
application to the HCMC that must include, inter alia, a list of the services 
they intend to provide, details of their shareholders and information 
about their organisational structure and their technical and finan-
cial resources, so as to prove that they have in place appropriate and 
adequate administrative and accounting procedures and internal audit 
policies to reduce the risk of investors suffering losses. Simultaneously 
with such filing, the applicant must pay the HCMC initial fees that 
amount to €5,000 for the basic authorisation (fund management only) 
plus €2,000 for each additional service (such as portfolio management 
and investment advice). The HCMC must reply to this application within 
six months. UCITS managers authorised by the competent supervisory 
authority of another member state regarding their intention to market 
units or shares in Greece are subject to a set filing fee of €1,000 plus 
2.4 per cent stamp duty per sub-fund or per UCITS with no sub-fund, 
and annual (maintenance) fees of €1,000 plus 2.4 per cent stamp duty 
per sub-fund.

AIFMs
Entities that intend to provide AIF management services in Greece must 
also obtain a prior authorisation by the HCMC, unless they fall within 
the exemption provided in article 3 of Law No. 4209/2013 (ie, the assets 
under their management do not exceed the amount of €100 million when 
leverage has been used, or €500 million when leverage has not been 
used). To this end, they must submit an application to the HCMC, which 
must include detailed information regarding, inter alia, the following:
• the natural persons conducting their operations;
• identities of their shareholders with qualified holdings;
• their programme of activities and information on their remunera-

tion policies and practices; and

• information on arrangements for the delegation and sub-delega-
tion of their functions to third parties.

Moreover, applicants must provide detailed information about the AIFs 
they intend to manage, including information about their investment 
strategies, rules of incorporation and place of establishment of their 
master and feeder AIFs, and information about their depositary. The 
above-mentioned filing fees apply accordingly to Greek AIFMs (ie, €5,000 
for the basic authorisation (fund management only) plus €2,000 for each 
additional service) as well as the initial and maintenance fees (€1,000 
plus 2.4 per cent stamp duty), which also apply to AIFMs authorised by 
the competent authority of another member state, regarding their inten-
tion to market units or shares in Greece.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

The fund regulatory regime is applicable to fund management services 
provided in Greece. An overseas manager performing fund manage-
ment activities or providing services in Greece may not do so without 
the proper local authorisation unless an EU passport is used.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

Any acquisition of a shareholding in a UCITS manager that results in a 
shareholder reaching, exceeding or falling below 20, 33.3 or 50 per cent 
of its share capital is subject to the prior approval of the HCMC. To this 
end, the respective shareholder must notify the HCMC in advance of the 
purported share transfer.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

UCITS funds
There are no regulatory restrictions. However, clear reference must 
be made in the fund’s regulation as well as the key investor informa-
tion document about the amount (or method of calculation) of the fund 
manager’s compensation, and the timing and procedure of distributing 
profits to unitholders. The UCITS in both subscription and redemp-
tion forms must indicate the exact commission rate with which the 
unitholder is charged when subscribing or redeeming its units or 
shares. Recently, two new articles, 23A and 23B, were introduced to 
Law No. 4099/2012, setting out the principles for the establishment and 
application of remuneration policies and practices in respect of staff and 
senior management of fund managers.

AIFs
There are no regulatory restrictions. However, the fund manager must 
disclose to investors a description of all fees, charges and expenses and 
of the maximum amounts thereof that are directly or indirectly borne by 
investors. Extended rules have been laid down about remuneration of 
staff and senior management of fund managers, which are detailed in 
article 13 of Law No. 4209/2013, implementing Annex II of the AIFMD.
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FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Yes. Marketing of investment funds is permitted on the condition that 
the fund and the fund management company hold a licence granted by 
the HCMC. To the extent that marketing activities involve the provision 
of one or more investment services (eg, investment advice), a MiFID II 
licence is also required. The UCITS funds authorised in another member 
state intending to market units or shares in Greece must appoint, in 
writing, at least one paying agent and a distributor that will be respon-
sible for the marketing in Greece.

The paying agent must be a credit institution domiciled either 
in Greece or in another country with a branch located in Greece. The 
paying agent is the intermediary responsible for providing the finan-
cial services of a UCITS fund, responsible for fulfilling the monetary 
elements of the subscription and redemption orders and other transac-
tions necessary for the marketing activities. In particular, the paying 
agent has to provide at least the following financial services:
• receiving the cash equivalent funds for subscriptions and making 

payments for redemptions;
• making coupon and dividend payments; and
• dealing with any settlement differences arising when switching 

between compartments.

The distributor may take the form of a credit institution, management 
company, insurance company or investment firm, either domiciled 
in Greece or in another country with a branch located in Greece. The 
distributor is the intermediary responsible for providing at least the 
following marketing services: processing subscription and redemption 
forms to the paying agent and supplying a series of requisite informa-
tion to unitholders. The distributor must also report to the HCMC the 
statistical data of the UCITS marketed in Greece.

A UCITS fund may appoint more than one paying agent or distrib-
utor, or both, and where the latter is a credit institution, it may be 
appointed with both intermediary roles.

8 What marketing activities require authorisation?

There is no specific list of activities that qualify as ‘marketing’ and 
thus require authorisation. However, the regulatory position taken by 
the HCMC is that all active marketing activities (including, for example, 
sending fund material, making personal communications via tele-
phone, fax, email, personal meetings or roadshows, using local media 
or websites dedicated to Greek investors to promote funds or making 
public announcements) must be deemed to constitute licensable 
marketing activities, as long as they are product-specific. Therefore, 
generic discussions about the manager or the general financial and 
investment environment, and generic brand advertising (without 
naming a specific fund), as well as actions such as the distribution 
of business cards, the distribution of newsletters or other presenta-
tions or announcements not naming a specific fund, are not included 
in the scope of the authorisation requirement. Passive marketing (ie, 
responding to unsolicited requests submitted by investors or potential 
investors (reverse solicitation)) is not deemed to constitute marketing 
in this respect and therefore does not require authorisation. However, to 
be considered unsolicited, a client request must be product-specific and 
the manager may only provide the requested product. It is advisable 
that reverse solicitation is evidenced in writing.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

All activities performed towards Greek residents when in Greece are 
included in the scope of the licensing requirement. Activities towards 
Greek residents when they are outside Greece are not included in the 
scope of the said requirement.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

All actual contact towards Greek investors or potential investors must 
be performed by licensed entities. In the case of AIFs, marketing activi-
ties may only be performed by the fund manager of the AIF or locally 
authorised investment firms and credit institutions.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

There are no specific restrictions regarding commission payments for 
intermediaries’ marketing activity to the intermediary itself. However, 
according to fund management requirements, the procurement policy 
must be clearly defined in the UCITS rules (see question 6). For remu-
neration payable to intermediaries, in particular, the fund manager must 
disclose to the UCITS any procurement to third parties, accurately and 
reasonably, prior to the provision of the service. Such remuneration shall 
be paid in order to enhance the quality of the relevant service and does 
not preclude the fund manager to act in the best interests of the UCITS.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

The main legal vehicles for setting up a retail fund are: a UCITS 
open-ended fund, an AKES, an AEEX and an AEEAP. Since the recent 
amendment of article 109 of Law No. 4209/2013, implementing the 
AIFMD, all types of funds can now be marketed and sold to retail inves-
tors under the conditions set out therein. Therefore, all existing fund 
types are retail funds. The main characteristics of the said fund types 
are the following.

UCITS
This is a fund that is compliant with the UCITS IV Directive. UCITS are 
structured as open-ended collective investment schemes and can take 
the form of a mutual fund or a variable capital investment company. The 
assets of a mutual fund must be managed by a dedicated fund manage-
ment company, whereas a variable capital investment company may be 
self-managed.

AKES
This is a closed-ended fund. Its manager must have been authorised 
as an AIFM. Its establishment requires the execution of an agreement 
between its unitholders, the fund manager and a custodian. The HCMC 
supervises the operation of AKESs. Its fund manager must have an 
initial share capital of at least €100,000 and the total assets of the fund 
must be at least €3 million.

© Law Business Research 2019



Greece Souriadakis Tsibris

Fund Management 201928

AEEX
This is a closed-ended fund (in corporate form), whose initial share 
capital must be at least €500,000. Before establishment, an AEEX must 
obtain approval from the HCMC. To this end, it must file with the HCMC 
documentation about its internal policies and procedures and evidence 
about the appropriateness of its directors, managers and shareholders.

AEEAP
This is a closed-ended fund investing in real property. It is managed 
by a fund management company with an initial share capital of at least 
€25 million, which is fully payable upon establishment of the company. 
The fund management company must be 51 per cent controlled by an 
authorised credit institution or insurance company.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The principal laws governing retail funds are as follows:
• UCITS: Law No. 4099/2012 (implementing UCITS IV), HCMC Decisions 

Nos. 15/633/20.12.2012; 16/633/20.12.2012; 17/633/20.12.2012 
and 1/756/18.5.2016 and HCMC Circular No. 55 (in English);

• AIFs (generally): Law No. 4209/2013 (implementing the AIFMD);
• AKESs: Law No. 2992/2002;
• AEEXs: Law No. 3371/2005; and
• AEEAPs: Law No. 2778/1999.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Yes. Retail funds must be authorised by the HCMC in order to be estab-
lished or marketed in Greece.

Marketing

15 Who can market retail funds? To whom can they be marketed?

Only authorised entities (fund management companies, investment 
firms and credit institutions) can market retail funds. UCITS funds can 
be marketed to both retail and professional investors.

All funds that qualify as AIFs (ie, AKESs, AEEXs and AEEAPs) can be 
marketed to both professional and retail investors.

Professional investors are defined within the meaning of Annex II of 
Law No. 4514/2018, implementing MiFID II. These are deemed to include 
the following:
• credit institutions;
• investment firms;
• other authorised or regulated financial institutions;
• insurance companies;
• collective investment schemes and management companies of 

such schemes;
• pension funds and management companies of such funds;
• commodity and commodity derivatives dealers;
• local corporations;
• portfolio investment companies and other institutional investors;
• large undertakings meeting at least two of the following require-

ments: a balance sheet total of at least €20 million, a net turnover 
of at least €40 million and ownership of at least €2 million in funds;

• national and regional governments, public bodies that manage 
public debt, central banks, international and supranational institu-
tions such as the World Bank, the International Monetary Fund, the 
European Central Bank (ECB), the European Investment Bank and 
other similar international organisations; and

• other institutional investors whose main activity is to invest in 
financial instruments, including entities dedicated to the securiti-
sation of assets or other financing transactions.

Retail investors are investors other than those described above as 
professional investors, provided that the following conditions are met:
• the AIF is distributed to Greek investors by either its fund manager 

or a Greek regulated entity (credit institution, investment firm or 
investment intermediation firm);

• the AIF is duly supervised by the competent authority of its home 
jurisdiction;

• the distribution of units or shares of the AIF to non-professional 
(retail) investors is permitted by the regulatory regime of its home 
jurisdiction, as well as by the constitutional documents and/or its 
fund regulation;

• the retail investor undertakes to invest at least € 100,000 
per fund; and

• the fund manager receives information from the investor in respect 
of his or her knowledge, experience and risk tolerance regarding 
the investment in the AIF, in order to assess whether the AIF is suit-
able to such an investor. If the fund manager deems, on the basis 
of such information, that the AIF is not suitable for the particular 
investor, it must provide a warning in this respect. If the investor 
does not provide sufficient information, the fund manager must 
warn him or her that it is unable to assess whether the AIF is 
suitable for him or her. Such warnings can be provided in a stand-
ardised form (article 41 of Law No. 4209/2013, as recently amended 
by adding further requirements to those already in place).

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

Other than those set out in question 3, there are no special require-
ments applicable to managers or operators of retail funds.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

Depending on their type, each fund is subject to different investment and 
borrowing restrictions.

UCITS
The UCITS IV rules on permitted investments and restrictions generally 
apply (articles 59 to 60 of Law No. 4099/2012, implementing articles 51 
to 54 of UCITS IV).

AIFs
There are no specific investment or lending restrictions applicable to 
all AIFs. However, each particular type of fund (AKES, AEEX and AEEAP) 
has its own investment restrictions, as described below.

AKES
An AKES may invest in businesses established in Greece or another 
EU member state. It may also invest in businesses established in third 
countries provided that such businesses are active in the production 
or rendering of services in Greece. It may invest in listed or non-listed 
equity. In the case of investment in listed equity, the AKES may not 
participate in the share capital of an issuer with a percentage of less 
than 15 per cent. It may also invest in business bonds, also subject to 
the 15 per cent condition. Finally, it may deposit its reserves in bank 
accounts and money market instruments.
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An AKES may not invest more than 20 per cent of its assets to 
transferable securities of the same issuer. It may also not invest to 
transferable securities of entities related to a unitholder or issuers 
whose share capital belongs to a unitholder or his or her relatives, to 
a percentage equal to or greater than 25 per cent. The aforementioned 
restrictions do not apply if the investment is approved by 100 per cent of 
the unitholders and on the additional condition that the said investment 
does not exceed 30 per cent of the total assets of the AKES.

AEEX
The investments of an AEEX shall comprise transferable securities, 
money market instruments, UCITS, non-UCITS, deposits and deriva-
tives. AEEXs may not invest in precious metals and may not enter into 
borrowing to an extent greater than 35 per cent of the current value of 
their assets. AEEXs’ investments are also subject to certain qualitative 
restrictions for the purpose of avoiding exposure to a single issuer and 
to the same type of financial instruments (eg, units of other collective 
investment schemes).

AEEAP
An AEEAP may only invest in the following assets: real estate at a rate 
of at least 80 per cent of its assets; money market instruments; and 
cash, deposits or equivalent liquidity credit securities, up to 10 per cent 
of its assets. An AEEAP is not permitted to invest in precious metals or 
warrants related thereto.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

The establishment of a UCITS, an AEEX or an AEEAP is generally 
exempted from any tax, duty and charges. Incomes of UCITS from 
transferable securities are also exempted from any tax or duty, with the 
exception of income from dividends distributed by Greek issuers, which 
is subject to a withholding tax with the respective rate of 10 per cent. 
In respect of interest rates from bond loans in particular, the exemp-
tion applies under the condition that the respective bonds have been 
acquired at least 30 days before their coupon date.

The UCITS manager is obliged to pay a tax calculated on a daily 
basis on the six-month average of its assets. The tax rate, depending on 
the type of investment of the fund, ranges between 10 and 11 per cent of 
the applicable ‘main refinancing operations rate’ determined by the ECB.

Any income and capital gains obtained by unitholders from their 
participation in a UCITS fund is free of all taxes, duties and charges.

The AEEAP and its subsidiaries are obliged to pay an annual asset 
tax that is equal to the 10 per cent tax of the respective ECB current 
intervention rate (reference rate), incremented by one percentage point 
and calculated on the average of their investments, plus their reserves, 
at current market prices as shown in the biannual investment state-
ments. This tax rate cannot be lower than 0.75 per cent on an annual 
basis. The tax is payable to the competent tax authority within the first 
15 days of the month following the period recorded in the biannual 
investment statement. Upon payment of this tax, the tax liability of the 
company and its shareholders is exhausted.

There are no similar exemptions for other types of funds and there-
fore the respective revenues are taxed with the applicable income tax 
rate. Unitholders of an AKES are taxed as co-owners of the assets that 
belong to the AKES for any income obtained thereby.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The assets of funds must be held by a separate custodian, which 
must be a credit institution licensed either in Greece or in another EU 
member state and subject to the Capital Requirements Directive (CRD). 
The applicable provisions of Law No. 4261/2014, implementing the CRD, 
govern the keeping of the assets and cash of the funds.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

The main governance requirements for UCITS funds can be summa-
rised as follows. A UCITS must:
• be authorised by the HCMC;
• have in place adequate regulations or constitutional documents;
• adhere to specific rules regarding the evaluation of its assets;
• be managed by an authorised fund management company;
• appoint an authorised credit institution or investment firm (which 

fulfils the preconditions specified in article 36, paragraph 1(b) of 
Law No. 4099/2012) as custodian for holding its assets;

• provide specific information and documents to investors;
• adhere to specific investment rules and restrictions;
• have in place and comply with specific risk management rules 

and policies;
• adhere to specific transparency requirements (publication of 

annual and semi-annual reports); and
• adhere to specific promotion and advertising rules.

The main governance requirements for AIFs can be summarised 
as follows:
• AIFMs must ensure the proper and independent evaluation of all 

AIFs they manage;
• annual reports must be published for every AIF managed;
• proper procedures and policies must be in place for ensuring 

that delegation is not affecting compliance with the applicable 
provisions;

• appropriate information must be provided to investors;
• reports must be submitted to the HCMC; and
• notifications must be made in the case of significant shareholdings 

in non-listed companies and in the case of acquiring control over 
such companies.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

UCITS are obliged to make available to investors an annual and a 
semi-annual report with the content described in Law No. 4099/2012 
(article 77), their prospectus (article 76) and a key investor informa-
tion document. The prospectus shall consist of the documents specified 
in Schedule A of Annex I of Directive 2009/65/EC, whereas the annual 
and semi-annual report shall consist of all the information included in 
Schedule B of the said Annex (this is detailed in HCMC Decision No. 
17/633/20.12.2012).

AIFMs must make available to investors an annual report for each 
fund they manage. The annual report must have the content specified 
in Law No. 4209/2013, implementing the AIFMD (article 23), including 
at least their balance sheet or statement of assets and liabilities, their 
income and expenditure account, an activities report and the total 
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remuneration amount – both fixed and variable – of both ordinary staff 
and senior management.

AIFMs must also report to the HCMC on the principal markets and 
instruments in which they trade on behalf of the AIFs they manage. 
The information to be included in the said reporting is also specified in 
article 24 of Law No. 4209/2013, implementing article 24 of the AIFMD 
without significant changes.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

Restrictions on the issue, transfer and redemption of interests in funds 
are specified by the respective laws and regulations and the fund 
manager may not place additional restrictions.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

There are no types of fund under Greek law that are classified as non-
retail because all fund types can be (and typically are) offered to both 
professional and retail investors.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

See question 23.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

See question 23.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

See question 23.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

See question 23.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

See question 23.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

See question 23.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

See question 23.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

See question 23.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

See question 23.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

This activity is described as ‘portfolio management’ and it is a MiFID II 
investment activity that can be duly exercised by locally licensed invest-
ment firms or entities using their EU passport. This activity may also 
be exercised by UCITS fund managers and AIFMs on the condition that 
they hold a ‘top-up’ licence for this activity. This licence can be procured 
by application to the HCMC, on the condition that the respective fund 
manager already holds or has applied for a licence for its basic activity, 
namely, fund management.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The MiFID II organisational and conduct of business rules apply when 
providing portfolio management services to clients. The level of liability 
of the portfolio manager can be contractually agreed between the 
parties in accordance with applicable law; note, however, that, pursuant 
to the Greek Civil Code (article 332), liability owing to gross negligence 
or wilful misconduct cannot be contractually waived. The provisions of 
the Consumer Protection Law (No. 2251/1994) are also applicable when 
services are provided to persons qualifying as ‘consumers’.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

The management of separately managed accounts is regulated as 
a MiFID II investment service (portfolio management) in Greece. The 
provision of portfolio management to Greek clients must be in line with 
the provisions of Law No. 4514/2018, implementing MiFID II, as well as 
HCMC Decision No. 1/808/7.2.2018.

Fund managers providing portfolio management via separately 
managed accounts are also subject to the aforementioned legal and 
regulatory provisions while exercising this activity.
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GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

No such proposals have been submitted to the Greek parliament for 
approval, nor are any currently under discussion. It should be noted 
that, in January 2018, Law No. 4514/2018, implementing MiFID II, came 
into force; however, its provisions have not yet radically affected the 
Greek fund management regime.

Upon issuance of the European Commission’s delegated act 
referred to in article 67(6) of the AIFMD, certain changes may also occur 
in the provisions of Law No. 4209/2013. According to the Commission’s 
letter addressed to the European Securities and Markets Authority 
(ESMA), the relevant decision is intended to be taken when a sufficient 
number of countries have been appropriately assessed; the first wave 
of countries has already been assessed using ESMA’s advice, published 
in September 2016.

It is also possible that changes in the tax treatment of funds and 
unitholders will be effected in the near future.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

The listing of a UCITS on a regulated market operating in Greece 
(exchange traded funds) requires the appointment of a market maker 
and the full deposit of all assets of that UCITS to a custodian, as per the 
applicable UCITS IV rules. In the case of delisting, the unitholders may 
request the redemption of their units (sell-out right).

For the listing of an AEEX to a regulated market operating in Greece, 
the minimum amount of the initial public offering is €10 million. If an 
AEEX does not reach this subscription amount, the listing is cancelled 
and any amounts paid by investors for their participation therein are 
returned to them.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

Yes. For this purpose, the fund must obtain authorisation by the HCMC.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

There are no specific rules on this matter. There are generally no 
restrictions on the investment of foreign investors in Greek funds.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

According to Law No. 4099/2012, a management or investment company 
shall communicate to the Commission regularly in regard to the types of 
derivative instruments, the underlying risks, the quantitative limits and 
the methods that are chosen in order to estimate the risks associated 
with transactions in derivative instruments regarding each managed 
UCITS. A UCITS shall ensure that its global exposure relating to deriva-
tive instruments does not exceed the total net value of its portfolio. When 

transferable securities or money market instruments embed a deriva-
tive, the derivative shall be taken into account when complying with the 
requirements of this article (article. 60). The prospectus shall mention if 
transactions in financial derivative instruments are authorised, in which 
case it shall include a prominent statement indicating whether those 
operations may be carried out for the purpose of hedging or with the 
aim of meeting investment goals, and the possible outcome of the use of 
financial derivative instruments on the risk profile (article 76).

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

The City of London initially sought a mutual recognition framework that 
would allow for both parties to broadly accept each other’s financial 
regulations, but EU officials have already rejected it. In Greece, meas-
ures for a no-deal post-Brexit period have not yet been implemented 
regarding the financial sector. In light of the above, UK funds that are 
registered for marketing or distribution in Greece may not be able to be 
marketed or distributed on the basis of such registration if the UK exits 
the EEA without a deal.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Fund management in Hong Kong is primarily regulated under the 
Securities and Futures Ordinance (SFO). The SFO empowers the 
Hong Kong Securities and Futures Commission (SFC) to regulate fund 
management activities, to authorise collective investment schemes 
(funds) and also regulate offers of securities (including collective invest-
ment schemes as widely defined). Specifically, the Companies (Winding 
Up and Miscellaneous Provisions) Ordinance (CWUMPO) governs the 
offer of shares in the Hong Kong corporate structure.

The SFC is the main regulator for authorising retail fund products, 
licensing fund managers and supervising the conduct of intermediaries 
in the offer and marketing of fund products. The SFC issues various 
handbooks, codes, guidelines and frequently asked questions (FAQs) 
containing requirements and expected standards of conduct that 
licensed fund managers or other intermediaries or market participants 
are subject to. The SFC Code on Unit Trusts and Mutual Funds (the UT 
Code) is the main code governing the authorisation and ongoing require-
ments applicable to retail funds, while licensed fund managers are 
further subject to the SFC Fund Managers Code of Conduct (FMCC), as 
well as the SFC Code of Conduct for Persons Licensed by or Registered 
with the SFC (the Code of Conduct).

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration providers do not require a specific licence and 
are not directly regulated. However, some of these support services 
are considered the responsibility of the fund manager, and as such, 
the fund manager should exercise due care in selecting providers or 
outsourcing, and would bear the ultimate responsibility.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

Retail funds need to be authorised by the SFC before they can be offered 
to the public in Hong Kong. Funds not offered to the public and only for 
private placement do not need to be authorised.

A Hong Kong fund manager would require an SFC licence for 
conducting the Type 9 regulated activity of asset management, whether 
as a manager of private funds or retail funds. However, additional 
requirements apply under the UT Code in order for managers to qualify 

as managers of retail funds, as outlined in question 16. The UT Code 
also contains specific requirements on the trustee or custodian of retail 
funds, as described in question 16.

Marketing and distribution of funds (whether retail or not) would 
require an SFC licence for conducting the Type 1 regulated activity of 
dealing in securities.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

The SFO governs fund products offered in Hong Kong, or targeted to the 
Hong Kong public, or the conduct of businesses relating to regulated 
activities in securities or futures that is carried out in Hong Kong.

An overseas manager cannot perform management activities in 
Hong Kong or actively market services to clients in Hong Kong without 
being properly licensed by the SFC for the conduct of relevant regulated 
activities.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

Yes. Fund management constitutes a Type 9 regulated activity of asset 
management, and, as such, fund managers need to hold such licence, 
approved by the SFC, before business can be conducted in Hong Kong. 
The prior approval of the SFC is required before one may become a 
substantial shareholder of a licensed entity.

A person is a ‘substantial shareholder’ in relation to a corporation 
if he or she:
• either alone, or with any associates, has an interest in shares in 

the corporation:
• of which, the aggregate number is equal to more than 10 per 

cent of the total number of the corporation’s issued shares; or
• that entitles the person, either alone, or with any associates, 

and either directly or indirectly, to exercise or control the exer-
cise of more than 10 per cent of the voting power at general 
meetings of the corporation; or

• holds shares in any other corporation that entitles him or her, 
either alone, or with any associates, and either directly or indi-
rectly, to exercise or control the exercise of 35 per cent or more of 
the voting power at general meetings of the other corporation, or 
of a further corporation, which is itself entitled, either alone or with 
any of its associates and either directly or indirectly, to exercise or 
control the exercise of more than 10 per cent of the voting power at 
general meetings of the corporation.
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Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

The structuring of fund managers’ compensation and profit-sharing 
arrangements are not subject to specific regulatory restrictions, but 
consideration should be given to general principles, such as avoiding 
conflicts of interest and taking into account any relevant tax implications. 
If the fund manager’s compensation and profit-sharing arrangement is 
in relation to an SFC-authorised retail fund, then disclosure would need 
to be made in such retail fund’s offering documents.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Yes. Marketing of investment funds constitutes a Type 1 regulated 
activity of dealing in securities, and a licence granted by the SFC to 
conduct such regulated activity is required. A holder of a licence to 
conduct Type 9 regulated activity in asset management may market the 
funds under its management as an incidental exemption or unless other 
exemptions apply subject to relevant conditions.

8 What marketing activities require authorisation?

Advertisements relating to the offer of SFC-authorised retail funds will 
need the SFC’s approval before being issued, although when such adver-
tisements are issued by intermediaries licensed by the SFC to conduct 
the Type 1 regulated activity of dealing in securities, the Type 4 regu-
lated activity of advising on securities or the Type 6 regulated activity 
of advising on corporate finance, they are exempt from prior authorisa-
tion by the SFC. However, if the advertisements relate to certain funds, 
such as mandatory provident fund schemes and their constituent funds, 
occupational retirement schemes or insurance contracts, then the SFC’s 
prior vetting is still required.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

The SFO applies to securities and futures business activities carried out 
in Hong Kong, or from a place outside Hong Kong, directed to persons 
in Hong Kong.

An overseas entity may not actively market, whether in Hong Kong 
or from a place outside Hong Kong, to the Hong Kong public, any fund 
products (as it constitutes a regulated activity), unless it is registered or 
licensed by the SFC.

In determining what activities constitute ‘active marketing’, the 
SFC will consider the nature of the business activities as a whole with 
regard to relevant factors, such as language and currency, and other 
factors that may be considered relevant – potentially internet activities, 
websites or online content that target Hong Kong investors.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

If the overseas manager has a local affiliate or subsidiary in Hong Kong 
with the relevant licence, such local entity could act as the sponsor to 
support the overseas manager’s application for a temporary licence, or 

the local entity could be appointed as the distributor or agent to under-
take the licensed fund offering and marketing activities in Hong Kong.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

Under the Code of Conduct, intermediaries earning commission 
payments in the marketing of fund products are restricted from using 
the term ‘independent’ to describe themselves and, while there is no 
specific maximum amount of commission that can be earned, at the 
point of sale, intermediaries must make disclosures regarding the 
monetary benefits as well as the ongoing commission (trailer fees).

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

A Hong Kong domiciled open-ended fund is set up by way of a trust 
deed governed by Hong Kong law and takes the form of a unit trust. 
The Securities and Futures (Amendment) Ordinance gazetted in 2016 
provides the framework for open-ended investment funds structured 
in corporate form, and it is now possible to establish a Hong Kong 
domiciled open-ended fund in the form of an open-ended fund company 
structure with variable capital. Further detailed rules and requirements 
are contained in the Open-ended Fund Companies Rules (as a subsid-
iary legislation of the SFO) (the OFC Rules) and the Code on Open-ended 
Fund Companies (the OFC Code) issued by the SFC.

However, the UT Code does not restrict the authorisation of retail 
funds to Hong Kong domiciled funds. Other than Hong Kong domiciled 
funds, the SFC accepts applications for authorisation of non-Hong Kong 
domiciled funds or schemes. In addition, overseas-approved schemes 
may be authorised in Hong Kong, broadly speaking, under two avail-
able schemes: recognised jurisdiction schemes (RJS) and schemes to 
be authorised under mutual recognition of funds (MRF) arrangements.

The majority of RJS are undertakings for collective investment in 
transferable securities (UCITS) funds domiciled in Luxembourg, Ireland 
and the United Kingdom, although the current list of RJS also includes 
United States-registered investment companies, UCITS from France 
and Germany, Guernsey Class A schemes, certain funds from the Isle 
of Man and Jersey, Swiss collective investment schemes, and from the 
Asia-Pacific region, Malaysian Islamic collective investment schemes, 
Taiwanese exchange-trade index tracking funds and Australian managed 
investment schemes.

RJS are considered as already complying in substance with certain 
provisions of the UT Code by virtue of prior authorisation in a recognised 
jurisdiction, although schemes would still be subject to certain review 
by the SFC during the authorisation application process, for compliance 
with certain requirements under the UT Code, including regarding the 
management company and trustee or custodian of the RJS.

As for MRF, by virtue of Hong Kong entering into mutual recognition 
arrangements with specific countries or jurisdictions, publicly offered 
funds in such countries or jurisdictions may be recognised and author-
ised for offer to the Hong Kong public, subject to specific requirements 
and application processes. Likewise, Hong Kong funds authorised by 
the SFC may be registered for public offer in such other countries or 
jurisdictions. The ‘Mainland-Hong Kong Mutual Recognition of Funds’ 
initiative was launched in 2015, under which mainland and Hong Kong 
funds that meet the relevant eligibility requirements may apply for 
approval and authorisation for offering to retail investors in each other’s 
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market. Under this initiative, more than 40 mainland funds have been 
authorised by the SFC for retail offer in the Hong Kong market, while 
more than 10 Hong Kong funds have been registered for retail distribu-
tion in the mainland domestic market.

To date, Hong Kong has also entered into respective MRF arrange-
ments with France, Switzerland, the United Kingdom and Luxembourg.

While the above applies primarily to open-ended funds, other 
fund types, including exchange-traded funds (ETF), real estate invest-
ment trusts and closed-ended funds for retail offer, are also subject to 
authorisation by the SFC for offer to the public in Hong Kong, or to be 
listed on the Hong Kong stock exchange.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The key legislation governing retail funds include:
• the SFO;
• the CWUMPO;
• the SFC Handbook on Unit Trusts and Mutual Funds, Investment-

Linked Assurance Schemes and Unlisted Structured Products 
(including the UT Code) (whereas retail funds structured as Hong 
Kong open-ended fund companies are also subject to the OFC 
Code); and

• in respect of funds listed on the Hong Kong stock exchange, the 
Rules governing the Listing of Securities on the Stock Exchange of 
Hong Kong Limited (Listing Rules).

As noted in question 1, there are regulatory requirements contained 
in various handbooks, codes, guidelines and FAQs containing require-
ments and expected standards of conduct that licensed fund managers 
or other intermediaries or market participants are subject to. The UT 
Code is the main code governing the authorisation and ongoing require-
ments applicable to retail funds, while licensed fund managers are 
further subject to the FMCC, as well as the Code of Conduct.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Retail fund products marketed and offered to the Hong Kong public 
must be authorised by the SFC in accordance with the UT Code, as 
described in question 3.

If such fund products seek to be listed on the Hong Kong stock 
exchange, they will be subject to Chapter 20 of the Listing Rules.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

The marketing of retail funds (both open-ended and closed-ended) 
constitutes a regulated activity, and therefore only persons licensed 
with the SFC to conduct the Type 1 regulated activity of dealing in secu-
rities can carry out such activities.

Retail funds can be marketed to the public in Hong Kong. However, 
in the offering of fund products, the licensed person should further 
satisfy suitability and other know-your-customer requirements as set 
out in the Code of Conduct. In particular, offering of funds that are 
considered derivatives products would require specific assessment of 
suitability, including derivatives knowledge of the investor and a more 
stringent suitability standard.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

Managers of retail funds must satisfy the requirements as set out in the 
UT Code, which specifies that they must:
• be engaged primarily in the business of fund management;
• have sufficient financial resources – in particular, under the revised 

UT Code effective 1 January 2019, the minimum capital require-
ment for the management company is increased to HK$10 million 
(from previously HK$1 million); and

• not lend to a material extent and maintain at all times a positive 
net asset position.

The management company is also expected to have at least two key 
personnel each with at least five years of investment experience 
managing public funds, although under the revised UT Code, a manage-
ment company of established fund management groups may use group 
resources and expertise to meet this requirement.

The managers can be based in Hong Kong or other jurisdictions. 
If based in Hong Kong, the manager should be licensed for a Type 9 
regulated activity of asset management. However, fund managers are 
not limited to Hong Kong licensed managers, as those regulated in 
jurisdictions within a list of acceptable inspection regimes (AIR) may be 
approved by the SFC to act as managers of retail funds, or as delegates 
to conduct discretionary management of SFC-authorised retail funds. 
The current AIR list includes, among others, Australia, France, Ireland, 
Luxembourg, the United Kingdom and the United States. Discretionary 
investment management functions can be delegated to non-AIR entities 
only upon the SFC’s prior approval.

The trustee or custodian of a retail fund needs to be acceptable 
to the SFC and must be one of the following categories of institutions:
• a bank licensed under the Banking Ordinance of Hong Kong;
• a trust company registered under Part VIII of the Trustee Ordinance 

that is a subsidiary of such a bank;
• a trust company that is a trustee of Hong Kong pension schemes 

(a registered scheme defined under the Mandatory Provident Fund 
Schemes Ordinance); or

• a banking institution or trust company incorporated outside Hong 
Kong, which is acceptable to the SFC.

Under the revised UT Code, trustees and custodians are subject to 
enhanced obligations to align with the standards imposed by the 
International Organization of Securities Commissions, particularly in 
relation to the appointment of sub-custodians. Further, trustees and 
custodians are required to appoint an independent auditor to periodi-
cally review its internal control and system. Such scope and level of 
review are expanded and extended.

The manager and the trustee or custodian must be persons inde-
pendent of each other. If they are within the same group, they will be 
deemed as being independent of each other if they satisfy certain condi-
tions (neither is the subsidiary of the other, no person is a director of 
both entities and they must sign an independency undertaking, etc).

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

Certain investment and borrowing restrictions apply under the UT Code, 
depending on the type of retail fund. Core requirements primarily apply 
to ‘plain vanilla’ (equity or bond) funds, covering spread of investments 
and diversification limits, restrictions on certain types of instruments or 
assets and limits on short selling and borrowing. Other requirements 
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apply to specialised schemes, such as money market or cash management 
funds, unlisted index funds, hedge funds, structured funds, closed-ended 
funds or funds that invest extensively in derivative instruments.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

SFC-authorised retail funds are generally exempt from Hong Kong 
profits tax.

At the investor level, generally, investors are not subject to Hong 
Kong tax in respect of distributions or dividends (if the fund is of corpo-
rate form) received, or in respect of any capital gains arising from a 
sale, redemption or disposal of the shares or units of an SFC-authorised 
retail fund, unless such receipt forms part of a trade, profession or busi-
ness carried on in Hong Kong and fall to be regarded as profits sourced 
in Hong Kong.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The assets of a retail fund must be held by a trustee or custodian; 
however, there is no requirement to appoint a separate local custodian. 
As noted in question 16, the trustee or custodian may be a banking 
institution or trust company outside Hong Kong that meets the require-
ments of, and is acceptable to, the SFC.

Requirements applicable to the trustee or custodian of the assets 
of retail funds are described in question 16. Under the UT Code, the 
trustee or custodian of a retail fund must take into its custody or under 
its control all the property of the retail fund, register cash and regis-
trable assets in the name of or to the order of the trustee or custodian, 
and be liable for the acts and omissions of its nominees or agents in 
relation to assets forming part of the property of the fund.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

Once a retail fund is authorised by the SFC, there are ongoing compliance 
and reporting requirements under the UT Code. There is also an annual 
fee payable to the SFC to maintain the authorisation status of a retail fund.

The key facts statement of the retail fund (a summary of key fund 
features and terms, similar to a key investor information document of 
a UCITS fund) will need to be updated at least once a year, and reflect 
changes in the retail fund’s ongoing charges and performance.

Certain scheme changes may require prior approval of the SFC, 
whereas scheme changes that are not subject to SFC prior approval or 
are not material in nature may be subject to post-filing requirements.

For example, changes to a retail fund (eg, the addition of share 
class, change of fund manager or change of benchmark) do not require 
the SFC’s prior approval. Investors holding interest in such funds 
should be informed as soon as reasonably practicable of the changes 
as necessary to enable them to appraise the position of the scheme. 
The offering document of the fund may be updated and reissued without 
further authorisation provided the content and format of such document 
remains fundamentally the same as the version previously authorised, 
and the revised documents must be filed with the SFC within one week 
of the date of issuance.

Other changes that would require the SFC’s prior approval, and 
prior notification to investors before they can take effect, would be 
changes such as the following, which are of a material nature:

• changes to constitutive documents;
• changes to key operators (including trustee or custodian, manage-

ment company and its delegates and Hong Kong representative of 
funds established outside Hong Kong) and their regulatory status;

• changes in investment objectives, policies and restrictions of the 
fund (including the purpose or extent of use of derivatives), intro-
duction of new fees and charges or increase in fees and charges 
outside of permitted levels, dealing and pricing arrangements or 
distribution policy;

• any other changes that may materially prejudice holders’ rights or 
interests; and

• deauthorisation merger or termination of a fund.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

Authorised retail funds must publish at least two financial reports each 
financial year, which are the annual reports and accounts published and 
distributed to holders within four months of the end of the fund’s finan-
cial year, and the interim reports within two months of the period they 
cover. These reports will need to be filed with the SFC.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

There must be at least one regular dealing day per month for retail 
funds, except for closed-ended funds authorised under the UT Code.

The maximum interval between the receipt of a properly docu-
mented request for redemption of units or shares and payment of 
the redemption money may not exceed one calendar month, unless 
a substantial portion of the investments is in a market that is subject 
to foreign currency control. Certain specialised schemes may have a 
longer maximum interval. Suspended or deferred dealing is allowed 
only in certain circumstances, such as during massive redemption, and 
there should be full disclosure in the offering documents on permitted 
circumstances.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

A non-retail fund in Hong Kong may be formed as a Hong Kong domiciled 
unit trust constituted under a trust deed governed by Hong Kong law. 
The Securities and Futures (Amendment) Ordinance gazetted in 2016 
provides the framework for open-ended investment funds structured 
in corporate form, and it is now possible to establish Hong Kong domi-
ciled open-ended funds in the form of an open-ended fund company 
structure with variable capital. Further detailed rules and requirements 
are contained in the OFC Rules and the OFC Code promulgated and 
issued in 2018.

However, non-retail funds that may be offered in Hong Kong on a 
private placement basis, primarily to ‘professional investors’, as defined 
under the SFO, are not restricted to Hong Kong domiciled funds or 
specific forms. Hong Kong managers may adopt legal vehicles domi-
ciled in other jurisdictions when establishing non-retail funds and quite 
commonly do, subject to:
• considering ease and costs of establishment and operation;
• applicable legal and regulatory requirements in the jurisdiction of 

the fund domicile;
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• familiarity to investors and other factors that may be relevant 
under the manager’s or the group’s management and operational 
structure; and

• other potential factors, such as tax implications or any proposed 
registration or listing in any market.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

Non-retail funds are primarily subject to the SFO regarding offers of 
securities (including forms of collective investment schemes widely 
defined) in Hong Kong or to the Hong Kong market, including appli-
cable requirements relating to offers to professional investors. Persons 
engaged in the business of offering investment funds, including non-
retail funds, are required to be licensed by the SFC to conduct the Type 
1 regulated activity of dealing in securities, unless any relevant exemp-
tion applies.

A Hong Kong manager of non-retail funds is required to be licensed 
by the SFC to conduct the Type 9 regulated activity of asset manage-
ment, and is thereby subject to regulation by the SFC in its business of 
managing the non-retail funds, including applicable requirements under 
the Code of Conduct and the FMCC.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

Non-retail funds are not subject to authorisation or registration require-
ments in order to be established or marketed in Hong Kong.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

As noted in question 24, persons engaged in the business of offering 
investment funds, including non-retail funds, are required to be licensed 
by the SFC to conduct the Type 1 regulated activity of dealing in securi-
ties, unless any relevant exemption applies.

Non-retail funds should not be offered to the public, and under 
Hong Kong securities offering laws, an offering is not a public offer 
where (among other circumstances that may qualify and apply to 
exclude the offer as a public offer) it can be offered to an unlimited 
number of professional investors, or to no more than 50 people (not 
limited to professional investors).

In brief, professional investors refer to institutional investors, such 
as financial institutions and specific bodies as prescribed in the legis-
lation, or individuals or corporates that meet the relevant minimum 
net-worth or net assets requirements (broadly speaking, individuals 
with a portfolio of at least HK$8 million or a corporation or partnership 
with a portfolio of at least HK$8 million or net assets of HK$40 million).

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

Non-retail funds are typically offered to professional investors only, 
although, as noted in question 26, it is permitted under Hong Kong law 
to offer a non-retail fund to no more than 50 people by way of private 
placement. For non-retail funds of a Hong Kong corporate form, other 
exemptions apply, such as an offer involving at least HK$500,000 or not 
exceeding a specific overall size.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

A Hong Kong manager of non-retail funds is required to be licensed by 
the SFC to conduct Type 9 regulated activity in asset management, and 
is thereby subject to regulation by the SFC in its business of managing 
the non-retail funds. Non-retail funds that are not managed in Hong 
Kong are not subject to specific requirements by the SFC, other than 
the securities offering restrictions and the requirement for persons 
engaged in the marketing of the non-retail funds to hold a licence by 
the SFC to conduct the Type 1 regulated activity of dealing in securities.

Effective from November 2018, under the revised FMCC, Hong 
Kong-licensed managers of non-retail funds are subject to additional 
specific requirements where the Hong Kong manager is responsible for 
the overall operation of the fund, specifically covering several areas that 
are considered risk areas and for managing systemic risks, such as in 
relation to:
• general market conduct;
• securities lending and repurchase agreements;
• custody;
• use and disclosure of leverage;
• liquidity management;
• risk management;
• valuation;
• use of side pockets; and
• managing conflicts of interest.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

Hong Kong has a new profits tax exemption regime effective 1 April 
2019, which essentially provides exemption from Hong Kong profits tax 
for any vehicle that meets the definition of ‘fund’ under the IRO (which 
mirrors the definition of ‘collective investment scheme’ in the SFO) in 
respect of ‘qualifying transactions’ and ‘qualifying assets’. Furthermore, 
the said profits tax exemption requires that the qualifying transactions 
for the tax exemption are carried out through or arranged by a ‘speci-
fied person’, meaning a corporation licensed or registered for carrying 
out specified regulated activity under the SFO and which would include 
Hong Kong licensed managers.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Non-retail funds are not subject to specific requirements in Hong Kong 
regarding custodian or custody of fund assets, as non-retail funds are 
not under specific regulations in Hong Kong other than as regards the 
offer of securities or through the regulation of Hong Kong managers of 
non-retail funds.

Under the revised FMCC effective from November 2018, Hong 
Kong-licensed managers of non-retail funds are subject to additional 
specific requirements where the Hong Kong manager is responsible for 
the overall operation of the fund. Specifically, the revised FMCC intro-
duces specific requirements on the fund manager to exercise due skill, 
care and diligence in the selection and appointment of the custodian (or 
trustee, in the case of a unit trust structure) and ongoing monitoring of 
the performance of the functions of the custodian or trustee. The revised 
FMCC also sets out in detail the matters that should be taken into 
account in considering whether a custodian is properly qualified and the 
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expected eligibility of a custodian, as well as containing requirements on 
the custody agreement and the disclosure of custody arrangements to 
fund investors.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

As non-retail funds are not under specific regulation in Hong Kong other 
than as regards the offer of securities or through the regulation of Hong 
Kong managers of non-retail funds, non-retail funds are not subject to 
specific governance requirements, such as registration, record-keeping 
or filings.

However, further to the Securities and Futures (Amendment) 
Ordinance gazetted in 2016 that provides the framework for open-
ended investment funds structured in corporate form, and subject to 
the detailed rules and requirements in the OFC Rules and the OFC 
Code, non-retail funds to be established as Hong Kong open-ended fund 
companies are subject to prior approval by the SFC under a registra-
tion process and must meet certain key requirements with respect 
to the manager, the directors, the custodian and other governance 
requirements.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

As non-retail funds are not subject to specific regulations in Hong Kong, 
other than regarding the offer of securities or through the regulation 
of Hong Kong managers of non-retail funds, they are not subject to 
specific governance requirements such as registration, record-keeping 
or filings.

However, under the revised FMCC effective from November 2018, 
where a Hong Kong-licensed manager is responsible for the overall 
operation of a non-retail fund, there are additional specific requirements 
on fund valuation and calculation of net asset value, and on appropriate 
policies and procedures for valuation of fund assets. The manager is 
also expected to ensure an independent auditor is appointed to perform 
an audit of the financial statements of the fund in order to provide 
audited reports at least annually, to be made available to fund investors.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Separately managed accounts in Hong Kong are structured by the client 
contractually appointing a Hong Kong-licensed manager to conduct 
discretionary investment management services and giving authority to 
direct and manage investments. The portfolio of investments is usually 
held within the client’s custodian account with a third-party financial 
institution. If the Hong Kong manager is permitted under its licence 
to hold client assets, the fund manager is subject to requirements to 
ensure that client assets are properly safeguarded and to comply with 
applicable rules under the SFO regarding client money and client assets.

On the other hand, intermediaries, such as securities brokerage, 
futures or investment firms that hold an SFC licence to conduct the Type 
1 regulated activity of dealing in securities or Type 2 regulated activity 
of dealing in futures contracts, may, if not restricted under any licensing 
condition, be given specific authority by the client to exercise investment 
discretion within the terms of the given authority, with the conduct of 
portfolio management in such situations to be wholly incidental to the 

activity of providing the services of dealing in securities or dealing in 
futures contracts, as the case may be.

The appropriate structure or arrangement may depend on the 
applicable licence held by the manager or relevant intermediary, the 
custody of client assets and the proposed investment strategy.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The duties and obligations of the investment manager with respect to a 
separately managed account would primarily be contained in an invest-
ment management agreement between the manager and the client. 
A Hong Kong-licensed manager would be subject to the applicable 
requirements and expected regulatory standards contained in the Code 
of Conduct and the FMCC.

From November 2018, the revised FMCC has introduced additional 
requirements on licensed or registered persons that are involved in 
the management of discretionary accounts. A Hong Kong manager of 
discretionary accounts should ensure that there is a written agreement 
entered into with the client containing the minimum content before any 
services are provided, except where exemptions apply (these minimum 
requirements do not apply to clients falling within the categories of 
‘institutional professional investors’, defined under the SFO).

Further, except otherwise agreed in writing with the client, the 
manager should review the performance of each account against any 
previously agreed benchmark, at least twice a year, and provide valu-
ation reports to the client on a monthly basis or such shorter intervals 
containing minimum information.

The minimum content of an investment management agreement 
should contain at least the following provisions:
• the appointment of the licensed or registered person as the discre-

tionary account manager;
• a statement of the client’s investment policy and objectives, 

including asset classes, geographical spread, risk profile of the 
target portfolio, any limitations or prohibitions on asset classes, 
markets or instruments (eg, use of derivatives) and performance 
benchmark (if any). In the case where the client has selected a 
predefined model portfolio, the agreement should also specify the 
proportion of the asset classes, markets and corresponding risk 
profile of the selected predefined model portfolios;

• the amount of all fees to be paid by the client, whether to the discre-
tionary account manager or to a connected person with respect to 
the account, and a description of fees to be paid by the client to 
third parties, where applicable;

• any consent from the client where the discretionary account 
manager intends to receive soft commission or retain cash rebates;

• details of custody arrangements if the discretionary account 
manager provides custody arrangement by itself or through its 
associated entity; and

• details of periodic reporting to be made to the client.

Such minimum content is in addition to the other requirements as appli-
cable and risk disclosures as expected under the Code of Conduct.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

The conduct of business involving the management of asset manage-
ment, including securities and futures contract management, is a Type 
9 regulated activity under the SFO, which requires a licence issued by 
the SFC. Active marketing to the public in Hong Kong of any services 
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that would constitute regulated activity if provided in Hong Kong would 
also require a licence. Hong Kong-licensed fund managers of separately 
managed accounts are also subject to applicable requirements under 
the Code of Conduct and the FMCC.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

The SFC has issued a Circular to management companies of 
SFC-authorised unit trusts and mutual funds to address green or envi-
ronmental, social and governance (ESG) funds. As stated in the Circular 
of 11 April 2019, the aim is to enhance disclosure comparability between 
similar types of SFC-authorised Green or ESG funds and their trans-
parency and visibility in order to facilitate investors making informed 
investment decisions in this evolving investment areas. Admitting that 
the Circular is an initial step in SFC’s efforts to enhance disclosure 
standards of green or ESG funds, the SFC will keep in view local and 
international market and regulatory developments, and may provide 
further guidance or impose additional requirements for green or ESG 
funds, where appropriate.

For SFC-authorised funds, the SFC has also issued its Guide on 
the Use of Financial Derivative Instruments for Unit Trusts and Mutual 
Funds (FDI Guide). The FDI Guide published in December 2018 provides 
guidance on the use of financial derivative instruments (FDIs) including 
the calculation of the net derivative exposure of an SFC-authorised fund. 
All SFC-authorised funds must in their KFS disclose the purpose of 
and the expected maximum net derivative exposure arising from FDIs. 
Fund managers are required to determine and categorise whether their 
SFC-authorised fund is or is not a derivative fund, based on the net 
exposure arising from the fund’s FDI investments, and they will have a 
12-month transition period from 1 January 2019 to update disclosures. 
The SFC has also included in its public register of authorised funds a 
new column indicating whether an SFC-authorised fund is or is not a 
derivative fund. Intermediaries are likely then to rely on the categori-
sation or registration of a fund as published on the SFC’s register of 
authorised funds in determining whether a fund is a complex product 
that would attract stricter suitability standard or distribution require-
ments under the Code of Conduct with effect from July 2019.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

The listing requirements are set out under the Listing Rules. Chapter 
20 of the Listing Rules is applicable to SFC-authorised collective invest-
ment schemes (including ETFs), while Chapter 21 is applicable to 
investment companies (ie, closed-ended funds not subject to authorisa-
tion by the SFC).

A listing agent will need to be appointed, and a listing agreement 
must be signed by the relevant parties to undertake that there will be 
ongoing compliance with the applicable regulatory requirements.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

While there is no specific regulation pertaining to the redomiciliation 
of an overseas vehicle into Hong Kong, an overseas vehicle may be 
redomiciled in Hong Kong as a legal matter, and the SFC requires the 
redomiciliation of an SFC-authorised fund to apply for its prior approval. 

There have been a number of cases of redomiciliation of overseas vehi-
cles to Hong Kong, particularly, in recent years, the redomiciliation of 
Cayman Islands unit trusts to Hong Kong, pursuant to the provisions 
in the trust deeds. Where the fund is an SFC-authorised retail fund, the 
redomiciliation requires the SFC’s prior approval, as well as prior noti-
fication to the unitholders (or approval, depending on the provisions of 
the trust deed). A new Hong Kong trustee is appointed in place of the 
existing Cayman trustee, and necessary amendments are made to the 
trust deed to reflect Hong Kong law and regulations, including manda-
tory provisions required under the UT Code, such as (but not limited to) 
clauses relating to liability of the trustee or other differences in trust 
law or specific Hong Kong or SFC requirements.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

There are no special rules regarding foreign investors investing in funds 
established or managed in Hong Kong or domestic investors investing in 
funds established or managed abroad, as Hong Kong is an open market 
without foreign exchange restriction or foreign ownership restrictions. 
As described above, foreign funds established or managed abroad may 
be offered in Hong Kong subject to the applicable securities offering 
restrictions and relevant conduct and licensing requirements for offer 
of securities, whereas foreign funds that meet applicable requirements 
under the UT Code may seek authorisation by the SFC to be offered to 
the public in Hong Kong.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

In general, for a plain vanilla retail fund domiciled in Hong Kong, it can 
use FDIs for hedging purposes, whereas the use of FDIs for non-hedging 
(ie, investment) purposes is subject to a limit that the fund’s net expo-
sure relating to these FDIs does not exceed 50 per cent of its net asset 
value. The calculation of such net derivative exposure is set out in the 
FDI Guide mentioned in question 36.

Hong Kong domiciled retail funds that use FDIs extensively for 
investment purposes would be considered as specialised funds, which 
would then be subject to a maximum net derivative exposure of 100 
per cent of their net asset value, applicable investment restrictions and 
additional disclosure requirements.

For UCITS funds whose net derivative exposure exceeds 50 per 
cent of net asset value are deemed to have already complied with the 
relevant UCITS requirements and therefore are only subject to disclo-
sure requirements in the fund’s offering documents and KFS.

As noted in question 36, the FDI Guide published in December 2018 
provides guidance on the use of FDIs, including the calculation of the 
net derivative exposure of an SFC-authorised fund. All SFC-authorised 
funds must in their KFS disclose the purpose of and the expected 
maximum net derivative exposure arising from FDIs. Fund managers 
are required to determine and categorise whether their SFC-authorised 
fund is or is not a derivative fund, based on the net exposure arising 
from the fund’s FDI investments, and they will have a 12-month tran-
sition period from 1 January 2019 to update disclosures. A fund with 
net derivative exposure of more than 50 per cent of its net asset value 
would be a derivative fund. The SFC has included in its public register of 
authorised funds a new column indicating whether an SFC-authorised 
fund is or is not a derivative fund. Intermediaries are likely to rely 
on the categorisation or registration of a fund as published on the 

© Law Business Research 2019



Vivien Teu & Co LLP Hong Kong

www.lexology.com/gtdt 39

Vivien Teu
vivien.teu@vteu.co

Christina Suen
christina.suen@vteu.co

17th Floor
29 Wyndham Street
Central
Hong Kong
Tel: +852 2969 5316 / 5362
Fax: +852 2997 3385
www.vteu.co

SFC’s register of authorised funds in determining whether a fund is a 
complex product.

Effective from July 2019, licensed intermediaries are required to 
determine whether a product being marketed is a complex product, 
which would in turn attract a more stringent suitability standard under 
the Code of Conduct.

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

The SFC has in the past two years introduced a raft of changes, including 
the revised FMCC effective from November 2018 and the revised UT 
Code effective January 2019, which have enhanced requirements with 
respect to risk areas (such as the use of leverage and derivatives), 
as well as other aspects to address systemic risks, in line with global 
trends and recommendations. The availability of the new Hong Kong 
open-ended company structure in the second half of 2018 is also a major 
development. As these changes are fairly recent, the funds industry may 
evolve and see more effects of these changes in the coming year as fund 
managers review their management, compliance or operational models 
in light of enhanced requirements or consider alternative structures.

Hong Kong may also see new retail fund types, as the revised UT 
Code has introduced potential innovation in listed open-ended funds (ie, 
actively managed exchange traded funds) as types of SFC-authorised 
funds. Furthermore, previously the UT Code catered for passively 
managed ETFs which track the performance of indices or benchmarks. 
However, noting the growth of active ETFs in various overseas jurisdic-
tions and market interest, active ETFs are now included to offer more 
investment choices to investors.

Besides, the SFC has expressed its increased focus on green 
finance and ESG and, as noted in question 36, the SFC has in April 2019 
issued a Circular to management companies of SFC-authorised unit 
trusts and mutual funds to address green or environmental, social and 
governance ESG funds.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

The Central Bank of Ireland (the Central Bank) is responsible for the 
regulation of fund management and marketing in Ireland, pursuant 
to EU and domestic legislation and guidance issued and conditions 
imposed by the Central Bank itself. The Central Bank has responsi-
bility for the authorisation and ongoing supervision of all types of funds 
domiciled in Ireland (ie, both undertakings for collective investment in 
transferable securities (UCITS) and alternative investment funds (AIFs)) 
and for Irish-domiciled UCITS management companies, investment 
managers and alternative investment fund managers (AIFMs).

Fund administration

2 Is fund administration regulated in your jurisdiction?

Yes, the Central Bank is responsible for the authorisation, regula-
tion and supervision of administrators in Ireland under the domestic 
Investment Intermediaries Act 1995 regime. Fund administration activi-
ties include the calculation of the net asset value (NAV), preparation 
of periodic reports, calculation and payment of distributions, payment 
of expenses and maintenance of a fund’s financial books and records. 
It is possible for the administrator to delegate certain elements of the 
administration process outside of the jurisdiction, subject to compliance 
with the requirements of the Central Bank.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

As noted in question 2, the Central Bank is responsible for authorisa-
tion of both UCITS and AIFs. The documentation, process and timelines 
for approval differ depending on the fund structure and regulatory 
status. However, the following documentation would be required, at a 
minimum, in support of an application for approval for all types of funds:
• prospectus or offering document;
• constitutional document;
• depositary agreement;
• administration agreement;
• management agreement (in certain instances); and
• investment management agreement or AIFM agreement (as 

appropriate).

For UCITS and retail investor alternative investor funds (RIAIFs), the 
documents are required to be submitted to the Central Bank for prior 
review and comment. However, qualifying investor alternative invest-
ment funds (QIAIFs) can avail of a fast-track procedure under which the 
fund documents are simply filed the day before approval is required.

Irish-domiciled UCITS management companies, investment 
managers and AIFMs are also required to be authorised by, and are 
supervised by, the Central Bank. Such entities are subject to organisa-
tional, conduct of business, capital adequacy and corporate governance 
requirements, as well as having other obligations in areas such as 
risk and liquidity management, record-keeping, financial control and 
conflicts of interest. As part of the authorisation process, a business 
plan or programme of activity satisfying these requirements must be 
submitted to the Central Bank for consideration and review.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

UCITS management companies, EU AIFMs and investment managers 
authorised under the Markets in Financial Instruments Directive 
2014/65/EU (MiFID II) may passport their services into Ireland and 
will not be subject to an additional regulatory review process by the 
Central Bank.

Non-EU discretionary investment managers that are not one of the 
entities listed above may only be appointed where a memorandum of 
understanding is in place between the Central Bank and the compe-
tent authority in the home jurisdiction of the investment manager, 
and where the Central Bank has approved the investment manager 
following receipt of a completed investment manager application, which 
is submitted electronically.

Where the firm is regulated in a jurisdiction not previously consid-
ered by the Central Bank, it should be demonstrated, by way of a formal 
submission, that the regulatory regime for asset management in the 
relevant jurisdiction is comparable to the model of prudential regula-
tion applicable to firms included in the above categories. The Central 
Bank has accepted the following jurisdictions as having a comparable 
regulatory regime: Abu Dhabi, Australia, the Bahamas, Bermuda, Brazil, 
Canada, Dubai, Guernsey, Hong Kong, India, Japan, Jersey, Malaysia, 
Qatar, Singapore, South Africa, South Korea, Switzerland and the 
United States.

 The Central Bank does not apply an approval process to non-
discretionary investment advisers to Irish funds, provided that the 
manager or directors of the fund confirm to the Central Bank that the 
adviser in question will act in an advisory capacity only and will have no 
discretionary powers over any of the assets of the fund.
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Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

Changes to qualifying holdings in Irish UCITS management compa-
nies, MiFID firms and AIFMs are subject to the approval of the Central 
Bank. Approval is sought by completing and submitting an Acquiring 
Transaction Notification Form, which is used to provide prior notification 
to the Central Bank of a proposed acquisition or disposal of, or increase 
or decrease in, a direct or indirect qualifying holding (within certain 
thresholds). The Central Bank review process must be carried out within 
prescribed timelines. It is important in this regard to note that acquiring 
transactions and changes in qualifying shareholdings, if completed 
without prior notification to, or assessment by, the Central Bank, will not 
have legal validity in Ireland. Irish UCITS and AIFMs are also obliged to 
advise the Central Bank of their ownership structure on an annual basis.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

Yes, the key regulatory guidance in respect of remuneration is contained 
in the European Securities and Markets Authority (ESMA) final report on 
Guidelines on Sound Remuneration Policies under Directive 2009/65/EC, 
as amended (the UCITS Directive) and the Alternative Investment Fund 
Managers Directive 2011/61/EU (AIFMD) (the Guidelines). The Guidelines 
are intended to provide clarity on the requirements for managers when 
establishing and applying a remuneration policy for its key staff and 
applies to managers of UCITS and AIFs. At a minimum, managers must 
put in place remuneration policies and practices as follows:
• that are consistent with, and promote, sound and effective risk 

management;
• that do not encourage risk-taking that is inconsistent with the risk 

profile or fund rules governing the relevant fund; and
• that do not impair compliance with the manager’s duty to act in the 

best interest of the fund.

In addition to these general principles, there are specific requirements 
that deal with the following:
• governance of remuneration;
• pay structure and risk alignment;
• the establishment of a remuneration committee in the case of 

‘significant’ management companies; and
• disclosure of remuneration-related information to investors.

The remuneration rules were introduced as a reaction to the global 
financial crises and in an attempt to temper inappropriate risk-taking 
on the part of those who may materially impact the risk profile of a 
management company or the fund under management. MiFID firms in 
Ireland are also subject to detailed and extensive remuneration rules 
under the recently introduced European Union (Markets in Financial 
Instruments) Regulations, 2017 (the Irish MiFID II Regulations)

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Yes, the marketing of investment funds in Ireland (UCITS and AIFs) 
requires certain authorisations and approvals to be granted by relevant 

regulatory authorities before such investment funds can be marketed. 
See question 8.

8 What marketing activities require authorisation?

UCITS
Under the framework described in question 7, UCITS established and 
authorised in one EU member state can be sold across the border into 
other EU member states without the requirement for additional authori-
sation. The ‘European passport’ is central to the UCITS product as it 
enables fund promoters to create a single product for the entire EU 
rather than having to establish an investment fund product on a juris-
diction-specific basis. Therefore, on the completion of the appropriate 
notification procedure, a UCITS established in one member state can 
be sold in any other member state. If the notification is complete, the 
home state regulator must transmit the file to the host regulator within 
10 working days, after which time the UCITS may commence marketing.

RIAIFs and QIAIFs
Regulation 44 of the EU (Alternative Investment Fund Managers) 
Regulations 2013 (the Irish AIFMD Regulations) permits the marketing 
of AIFs to retail investors in Ireland. An Irish RIAIF authorised and regu-
lated by the Central Bank may be marketed to Irish retail investors 
by the relevant AIFM of the RIAIF. An AIF situated in another jurisdic-
tion that proposes to market its shares or units to retail investors in 
Ireland must make application to the Central Bank in writing and such 
an application is required to include certain prescribed documentation 
and disclosures. The relevant AIF that proposes to market its shares 
or units to retail investors in Ireland must be authorised by a supervi-
sory authority set up in order to ensure the protection of investors and 
that, in the opinion of the Central Bank, provides an equivalent level of 
investor protection to that provided under Irish laws, regulations and 
conditions governing RIAIFs.

The following AIFs will receive approval to market their units to 
retail investors in Ireland on completion of the information and docu-
mentation requirements of the Central Bank:
• those established in Guernsey and authorised as Class A schemes;
• those established in Jersey and authorised as recognised funds; and
• those established in the Isle of Man as authorised schemes.

Other AIFs must demonstrate that the AIF arrangements are such 
that they provide an equivalent level of investor protection to that 
provided under Irish laws, regulations and conditions governing RIAIFs. 
Marketing of shares or units or other interests to retail investors in 
Ireland may not take place until the relevant AIF has received a letter 
of approval from the Central Bank and the AIF marketing its units in 
Ireland must comply with the law, regulations and administrative provi-
sions in force in Ireland.

The marketing of EU AIFs (including Irish QIAIFs) by an Irish 
AIFM to professional investors in Ireland is required to be notified to 
the Central Bank in accordance with Regulation 32 of the Irish AIFMD 
Regulations. Where the AIF is regulated by the competent authorities of 
another EU member state, the Central Bank is required to inform those 
competent authorities that the Irish AIFM may start marketing units or 
shares of the EU AIF in Ireland.

When an AIFM from another EU member state proposes to market 
shares or units of an EU AIF to professional investors in Ireland, it must 
comply with the requirements set out by the respective national compe-
tent authority.

Irish AIFMs, or AIFMs from other EU member states proposing to 
market non-EU AIFs to professional investors in Ireland, must apply to 
the Central Bank for approval in accordance with the requirements of 
Regulation 37 of the Irish AIFMD Regulations.
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A Non-EU AIFM proposing to market an AIF to professional 
investors in Ireland must apply to the Central Bank for approval in 
accordance with Regulation 43 of the Irish AIFMD Regulations and the 
marketing can only commence once the Central Bank has informed the 
relevant non-EU AIFM that it can start marketing. The relevant AIFM 
is required to comply with basic depositary and custody requirements 
under the AIFMD (such as the safekeeping of assets and the supervision 
of administrative functions). In addition, there must be a coopera-
tion arrangement for the purpose of systemic risk oversight in place 
between the authorities of each EU member state where the non-EU 
AIF is marketed and those in the third countries where the AIFM and 
the AIF are established, and finally, the non-EU country where the AIF is 
established must not be listed as a non-cooperative country and terri-
tory by the Financial Action Task Force on anti-money laundering and 
terrorist financing.

The marketing of units in collective investment schemes (CIS) in 
Ireland, other than in accordance with the requirements of the European 
Communities (Undertakings for Collective Investment in Transferable 
Securities) Regulations 2011, SI No. 352/2011 (the UCITS Regulations) 
and the Irish AIFMD Regulations, must only be undertaken by entities 
authorised to provide such marketing services. The regulation of the 
receipt and transmission of orders in relation to, and the placing of 
financial instruments (including shares and units in CIS) by, Irish enti-
ties is regulated by the MiFID II Regulations, as amended, the Investment 
Intermediaries Act 1995 and consumer protection legislation.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

See question 8.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

Although a UCITS manager from another EU member state could 
market the shares of, for example, a Luxembourg UCITS in Ireland on 
a freedom of services basis, or an EU AIFM could market an EU AIF to 
professional investors in Ireland likewise, most non-institutional inves-
tors domiciled in Ireland will buy through an intermediary (ie, a wealth 
manager or stockbroker, or via a wrapper).

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

The form of remuneration paid to intermediaries, whether commis-
sion or fixed fees, is driven by the authorisation of the entity making 
the payment and its duty to ensure investors are aware of the forms 
of remuneration it is paying to others to distribute or market the 
fund product.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

There are several different legal vehicles that can be used to set up 
retail funds (ie, UCITS and RIAIFs). QIAIFs (which are dealt with sepa-
rately in question 27) can also be formed using these legal vehicles.

The principal legal structures of UCITS, RIAIFs and QIAIFs are 
as follows.

Irish collective asset-management vehicles (ICAVs)
ICAVs (formed) under the Irish Collective Asset-management Vehicles 
Act 2015, as amended, are corporate bodies with limited liability where 
the actual value of the paid-up share capital is at all times equal to the 
NAV of the ICAV and the share capital is divided into a specified number 
of shares without assigning any nominal value to them. The assets of 
the ICAV belong exclusively to the ICAV and no shareholder has any 
interest in these assets.

Unit trusts
Unit trusts (formed under the UCITS Regulations or under the Unit 
Trusts Act 1990, or both) are contractual arrangements created under 
a trust deed made between a management company and a depositary. 
Unit trusts do not have their own legal personality and contracts are 
entered into by the management company and, in certain cases, by the 
trustee. A unit represents an undivided beneficial interest in the assets 
of the unit trust.

Investment companies
Investment companies (formed under Part 24 of the Companies Act 
2014) as amended are public limited liability companies incorporated 
with variable capital (ie, the actual value of the paid-up share capital is 
equal at all times to the value of the NAV of the company). Shares issued 
do not represent a legal or beneficial interest in the company’s assets.

Investment limited partnerships (ILPs)
ILPs (formed under the Investment Limited Partnerships Act 1994) 
are partnerships between one or more general partners and one or 
more limited partners, constituted by written agreements between the 
parties known as partnership agreements. A general partner is person-
ally liable for the debts and obligations of the partnership and a limited 
partner contributes or undertakes to contribute a stated amount to the 
capital of the partnership.

Common contractual funds (CCFs)
CCFs (formed under the UCITS Regulations or the Investment Funds, 
Companies and Miscellaneous Provisions Act 2005) are funds consti-
tuted under contract law by means of a deed of constitution executed 
under seal by a management company. The CCF is an unincorporated 
body and does not have a legal personality, and therefore may act only 
through the management company. Participants in the CCF hold their 
participation as co-owners and each participant holds an undivided 
co-ownership interest as a ‘tenant in common’ with other participants.
Each of these fund vehicles (with the exception of ILPs) may be 
established as either standalone entities or as an umbrella fund with 
separate sub-funds. ILPs are not currently capable of being established 
as umbrella funds.

It is also possible to have unauthorised AIFs (ie, AIFs that are not 
authorised by the Central Bank under Irish funds legislation), the prin-
cipal legal structures of which include real estate investment trusts, 
exempt unit trusts and limited partnerships established under the 
Limited Partnerships Act 1907.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

In addition to the legislation outlined in question 12, there is a significant 
amount of legislation at both European and domestic level applicable to 
retail funds that will vary depending on the fund structure and status. 
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ESMA and the Central Bank have also issued guidance applicable to 
retail funds.

In summary, for UCITS, the key laws and regulations include the 
following:
• the UCITS Directive;
• the UCITS Regulations; and
• the Central Bank (Supervision and Enforcement) Act 2013 (section 

48(1)) (Undertakings for Collective Investment in Transferable 
Securities) Regulations 2015, SI No. 420/2015 as amended (the 
Central Bank UCITS Regulations).

For RIAIFs, the key laws and regulations include the following:
• the AIFMD;
• the Irish AIFMD Regulations;
• Commission Delegated Regulation (EU) No. 231/2013 supple-

menting the AIFMD with regard to exemptions, general operating 
conditions, depositaries, leverage, transparency and supervision;

• the Prospectus (Directive 2003/71/EC) Regulations 2005 (for 
certain categories of closed-ended funds) (the Prospectus 
Directive), as amended;

• the Central Bank AIF Rulebook; and
• the European Union (Key Information Document for Packaged 

Retail and Insurance-Based Investment Products) Regulations 
2017 (Regulation (EU) No. 1286/2014).

In addition, Commission-delegated and implementing regulations have 
been adopted by the European Commission in specific areas in order 
to ensure that the UCITS Directive and the AIFMD are implemented 
consistently across the EU.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Yes, retail funds domiciled in Ireland must be authorised by the Central 
Bank. Once authorised, these retail funds may market to Irish investors 
by virtue of their authorisation.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

The marketing and distribution of retail funds can be carried out by 
the fund or the management company (UCITS or AIFM) or delegated to 
the investment manager, distributor or any other entity authorised to 
carry out such function, such as regulated intermediaries. There are no 
minimum subscription or investor qualification requirements, imposed 
by regulations, for retail funds and they may be marketed to any inves-
tors who fulfil the criteria set out in the offering document.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

Managers of retail funds are subject to the regulatory requirements that 
derive from European legislation as transposed in Ireland (the UCITS 
Directive and the AIFMD). In addition, managers are subject to the appli-
cable Central Bank rules and regulations. See question 3.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

UCITS
In order to seek to ensure investor protection, UCITS are subject to 
specific investment restrictions, relating both to the type of investment 
that may be made and the extent of such investment.

Permitted asset classes
In summary, UCITS are permitted to invest in the following:
• transferable securities and money market instruments that are 

either admitted to official listing on a stock exchange in an EU 
member state or non-EU member state or that are dealt on a 
market that is regulated, operating regularly, recognised and open 
to the public;

• recently issued transferable securities that will be admitted to 
official listing on a stock exchange or other market (as described 
above) within a year;

• money market instruments, other than those dealt in on a regulated 
market, provided that the issue or the issuer is itself regulated for 
the purpose of protecting investors and savings;

• units of UCITS;
• units of non-UCITS CIS (in certain cases);
• deposits with credit institutions;
• financial derivative instruments that meet certain criteria; and
• transferable securities and money market instruments other than 

those referred to above (subject to a maximum aggregate limit 
of the NAV).

Investment and borrowing restrictions
The UCITS investment and borrowing restrictions are set out in 
the UCITS Directive, UCITS Regulations and Central Bank UCITS 
Regulations. However, in summary, the following should be noted:
• UCITS are required to provide high levels of portfolio diversifica-

tion and liquidity;
• no more than 10 per cent of UCITS’ net assets may be invested in 

transferable securities or money market instruments issued by the 
same body, with a further aggregate limitation of 40 per cent of net 
assets on exposures of greater than 5 per cent to single issuers 
(otherwise known as the ‘5/10/40’ rule);

• there are exceptions to the above for investments issued or 
guaranteed by governments, local authorities or certain public 
international or supranational bodies;

• certain index replicators can take exposures of up to 20 per cent of 
net assets to single issuers, with up to 35 per cent to a single issuer 
in exceptional market conditions;

• up to 100 per cent of net assets can be invested in other CIS, 
provided no more than 20 per cent is invested in any one CIS, 
with an aggregate restriction of 30 per cent of net assets applying 
to investment in non-UCITS CIS as well as strict rules applying 
to the nature of the CIS in which a UCITS can invest, as well as 
limiting investment to a maximum of 25 per cent of the units of the 
underlying CIS;

• master-feeder structures are permitted under which a UCITS may 
invest, by way of derogation from the above limits, at least 85 per 
cent of its assets in the units of another UCITS;

• no more than 20 per cent of net assets can be invested in cash 
deposits with any one credit institution as permitted by the Central 
Bank and up to 10 per cent of net assets may be held for ancillary 
liquidity purposes with other credit institutions (which 10 per cent 
limit is raised to 20 per cent in the case of deposits made with the 
custodian or trustee);
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• investments in or through derivatives may be made or taken to 
assets into which a UCITS can invest directly including financial 
instruments having one or several characteristics of those assets, 
and to financial indices, interest rates, foreign exchange rates and 
currencies (the maximum exposure to a single over-the-counter 
derivative counterparty is 5 per cent, increasing to 10 per cent for 
certain credit institutions) – various aggregations of the above 
restrictions apply;

• the maximum aggregate exposure to securities and instruments 
(other than CIS, derivatives and cash) not listed or traded on a 
recognised market is 10 per cent of net assets;

• additional general provisions apply, including concentration limits, 
prohibitions on taking legal or management control of issuers or 
prohibitions on uncovered sales; and

• borrowings are limited to 10 per cent of net assets and can only be 
used for temporary purposes (for liquidity).

Efficient portfolio management (EPM) techniques and instruments
UCITS are also permitted to use techniques and instruments relating 
to transferable securities and money market instruments for EPM 
purposes, which is taken to mean that they are economically appro-
priate and are entered into with the aim of reducing risk, reducing cost 
or generating additional capital or income (with a level of risk consistent 
with the UCITS risk profile).

Derivatives used for EPM purposes must comply with normal rules 
for investment in financial derivative instruments.

Repos or reverse repos and stock lending are expressly permitted 
with strict rules regarding collateral including acceptable forms of 
collateral, levels provided, diversification of collateral, valuation of 
collateral and how and where it is held and maintained.
RIAIFs
RIAIFs are subject to investment and eligible asset restrictions that are 
less restrictive than for UCITS funds but are far more restrictive than 
under the QIAIF regulatory regime. In particular, RIAIFs are subject to 
the following key investment and borrowing restrictions:
• investment in unlisted securities may be up to 20 per cent of the 

NAV of the RIAIF;
• investment in securities issued by the same institution may be up 

to 20 per cent of the NAV;
• index-tracking RIAIFs are subject to a limit of 35 per cent of the NAV 

of investments in securities by the same institution;
• no more than 20 per cent of the NAV may be invested in any class 

of security issued by a single issuer (does not apply to investment 
in other open-ended funds);

• investment of more than 20 per cent and up to 100 per cent of 
the NAV of the relevant RIAIF in government-backed securities 
requires the prior approval of the Central Bank;

• no more than 10 per cent of the NAV may be held in deposits with 
any one institution (this limit may be raised to 30 per cent for 
European Economic Area institutions or certain other credit institu-
tions or the depositary of the RIAIF);

• up to 30 per cent of the NAV may be invested in any one open-ended 
regulated fund (this rule may be disapplied for certain categories of 
regulated funds under the AIF Rulebook);

• RIAIFs investing over 30 per cent of their NAV in other investment 
funds must ensure that the investment funds in which they invest 
are prohibited from investing more than 30 per cent of their NAV in 
other investment funds; and

• no more than 20 per cent of the NAV may be invested in unregu-
lated, open-ended funds (this limit may be disapplied subject to 
further conditions in accordance with the requirements of the AIF 
Rulebook).

In addition, a RIAIF may borrow up to 25 per cent of its NAV but it is not 
permitted to offset credit balances against borrowings when determining 
the percentage of borrowings that remains outstanding. Repurchase or 
reverse repurchase contracts, securities borrowing or securities lending 
do not constitute borrowing for the purposes of the 25 per cent limit.

Unlike UCITS funds, RIAIFs are permitted to invest in certain types 
of alternative assets, such as real estate and hedge funds.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Irish retail funds are not subject to any Irish taxes on the income (profits) 
or gains arising on their underlying investments.

While dividends, interest and capital gains that the fund receives 
with respect to its investments may be subject to taxes, including with-
holding taxes, in the countries in which the issuers of investments are 
located, these foreign withholding taxes may, nevertheless, be reduced 
or eliminated under Ireland’s network of tax treaties to the extent 
applicable.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Yes, a retail fund must appoint a depositary located in Ireland. The 
depositary is responsible for the safekeeping of assets, cash monitoring 
and oversight duties. A depositary must be one of the following:
• a credit institution;
• an investment firm subject to EU capital adequacy requirements 

and authorised under MiFID; or
• another category of institution subject to prudential regulation and 

ongoing supervision.

Under the AIFMD and the UCITS Directive, the depositary has restitution 
liability throughout the custody network for financial instruments lost 
while in custody and has or will have more prescriptive duties relating 
to daily monitoring of all cash flows, reconciliations and verifications, 
due diligence and risk assessments, segregation arrangements and 
sub-custody oversight.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

Retail funds are – whether UCITS or RIAIF – broadly subject to the same 
governance requirements. The formalities of registration and incorpora-
tion are discussed in question 12. Each of the legal structures available 
in Ireland is required to have detailed and accurate records kept in order 
to be able meet their relevant statutory and regulatory obligations. Irish 
UCITS funds must comply with the record-keeping requirements set out 
in the UCITS Regulations and Irish AIFs and Irish AIFMs must comply 
with the provisions of the AIF Rulebook.

Irish retail funds are required to have independent fund administra-
tors appointed who are authorised and supervised by the Central Bank. 
In addition, UCITS funds and RIAIFs are required to have depositaries 
appointed for the purposes of holding the assets of the UCITS or RIAIF in 
custody in accordance with the requirements of the UCITS Regulations 
and the Irish AIFMD Regulations. A depositary of a RIAIF or QIAIF must 
enquire into the conduct of Irish corporate respective UCITS and RIAIFs 
or the management companies or general partners of non-corporate 
UCITS and RIAIFs in each annual accounting period and report thereon 
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to the investors via a depositary report included in the annual report of 
the UCITS or the RIAIF.

Throughout the life of the relevant retail fund, there will be ongoing 
filing obligations to be made with the Central Bank and other relevant 
statutory authorities (ie, Companies Registration Office and the Irish 
Revenue Commissioners (tax authority)).

In addition to complying with regulatory obligations imposed by 
the UCITS Regulations or the Irish AIFMD Regulations, or both, manage-
ment companies to UCITS funds, AIFs, self-managed UCITS funds and 
internally managed AIFs in Ireland are also required to comply with and 
adhere to the requirements of the Central Bank’s ‘Fund Management 
Company – Guidance’ published in December 2016 (the Guidance). The 
Guidance details the Central Bank’s requirements with respect to the 
following matters:
• delegate oversight;
• organisational effectiveness;
• directors’ time commitments;
• managerial functions;
• operational issues; and
• procedural matters.

All Irish UCITS and RIAIFs that are structured as corporate entities (ie, 
ICAVs and PLCs) are required to have a minimum of two Irish-resident 
directors and an Irish corporate secretary. The directors of an Irish 
corporate UCITS or RIAIF or the management companies or general 
partners of non-corporate UCITS and RIAIFs are required to comply with 
the Central Bank’s Fitness and Probity Standards issued under section 
50 of the Central Bank Reform Act 2010 and must be pre-approved by 
the Central Bank.

Applications to become a director of a UCITS or RIAIF or a manage-
ment company or general partner of non-corporate UCITS and RIAIFs 
must be made to the Central Bank via an online individual questionnaire 
(IQ). The IQ application requires applicant directors to provide detailed 
information on their educational and professional experience and exper-
tise together with, inter alia, details of the proposed time commitment 
(in days) that they will provide per year in respect of that directorship. 
In addition, the appointing entity, in validating the IQ, is required to 
confirm its expectation regarding the proposed director’s time commit-
ment per year.

Finally, corporate UCITS and RIAIFs or the management companies 
or general partners of non-corporate UCITS and RIAIFs are recom-
mended to adhere to a voluntary corporate governance code for funds 
put in place by the Irish Funds Industry Association at the request of the 
Central Bank.

Reporting

21 What are the periodic reporting requirements for retail funds?

Retail funds are required to publish an annual audited report for each 
financial year and an unaudited semi-annual or half-yearly report. The 
annual report for UCITS funds must be published within four months 
of the year end (six months in the case of RIAIFs) and the semi-annual 
report must be published within two months of the period end. Both 
must be sent to the Central Bank and must also be offered free of 
charge to investors before the conclusion of a contract and supplied 
free of charge to investors upon request.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

For retail funds, there is a general entitlement to refuse an application 
for shares or units at the discretion of the board of directors or the fund 

or the relevant management company. In addition, shares or units may 
not be issued to the following persons:
• those located in jurisdictions where the fund cannot be sold 

or marketed;
• those who do not provide anti-money laundering or counter-

terrorist financing documentation; or
• those that would cause negative legal, tax or regulatory conse-

quences for the fund or other investors.

For UCITS funds, there are no redemption restrictions other than gating 
the fund in certain prescribed circumstances or suspending it in more 
extreme cases.

A closed-ended RIAIF does not facilitate redemption requests 
during the life of the RIAIF. Fund documentation may also provide for 
temporary suspension in specified circumstances. The Central Bank 
must be notified immediately of any such suspension.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

See question 12.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

See ‘RIAIFs’ in question 13.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

See question 14.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

The marketing and distribution of non-retail funds can be carried out by 
the QIAIF or the AIFM or delegated to the investment manager, distrib-
utor or any other entity authorised to carry out that function.

There are regulatory minimum subscription and investor quali-
fication requirements for non-retail funds and they may be marketed 
to any investors who fulfil the regulatory criteria. Non-retail AIFs may 
only be marketed to professional investors in Ireland. QIAIFs may only 
be marketed in Ireland to qualifying investors (as defined in the AIF 
Rulebook). QIAIFs may only be marketed to professional investors (as 
defined in AIFMD) in other EU member states when utilising the AIFMD 
Marketing Passport.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

A QIAIF may only be sold in Ireland to qualifying investors and a 
minimum subscription of €100,000 applies.

A qualifying investor is as follows:
• an investor who is a professional client within the meaning of MiFID;
• an investor who receives an appraisal from an EU credit institution, 

a MiFID firm or a UCITS management company to the effect that 
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the investor has the appropriate expertise, experience and knowl-
edge to adequately understand the investment in the QIAIF; or

• an investor who certifies that they are an informed investor by 
providing the following:
• confirmation (in writing) that the investor has such knowledge 

of, and experience in, financial and business matters as would 
enable the investor to properly evaluate the merits and risks 
of the prospective investment; or

• confirmation (in writing) that the investor’s business involves, 
whether for its own account or the account of others, the 
management, acquisition or disposal of property of the same 
kind as the property of the QIAIF.

Qualifying investors must self-certify in writing to the QIAIF that they 
meet the minimum initial investment per investor and appropriate 
expertise and understanding tests and are aware of the risk involved 
in the proposed investment and of the fact that inherent in such invest-
ments is the potential to lose all of the sum invested. When marketing 
a QIAIF in another EU member state under the AIFMD marketing pass-
port, the AIFM may only market units or shares in the relevant QIAIF to 
professional investors (as defined in MiFID).

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

See question 16.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

Irish non-retail funds are not subject to any Irish taxes on the income 
(profits) or gains arising on their underlying investments.

While dividends, interest and capital gains that a fund receives with 
respect to its investments may be subject to taxes, including withholding 
taxes, in the countries in which the issuers of investments are located, 
these foreign withholding taxes may, nevertheless, be reduced or elimi-
nated under Ireland’s network of tax treaties to the extent applicable.

An amended tax regime to that above applies to non-retail funds 
that invest significantly in Irish real estate assets.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

See question 19.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

See question 20.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

QIAIFs are required to publish an independently audited annual report 
for each financial year. The deadline for the publication of the annual 
report of an AIF is within six months of the year end. In addition, QIAIFs 
that are structured as unit trusts must also prepare an unaudited 

half-yearly report, which must be published within two months of the 
relevant half-yearly reporting date. In addition, QIAIFs are required to 
report their NAV, units in issue, subscription or redemption, profit or 
loss, fee and expenses data to the Central Bank on a monthly basis and 
also submit quarterly statistical returns.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Typically, a client who requires a separately managed account will 
enter into a discretionary investment management agreement with a 
MiFID-authorised investment firm who has the authority to engage in 
portfolio management and who will buy or sell financial instruments 
on the client’s behalf. Where the MiFID-authorised investment firm is 
authorised to hold client assets, it will hold these assets on the client’s 
behalf with an eligible custodian in accordance with the Client Asset 
Regulations 2015, SI No. 104/2015, that are designed to protect and 
safeguard client assets. Where the MiFID-authorised investment firm is 
not authorised to hold client assets, the client will appoint a third-party 
custodian and grant the MiFID-authorised investment firm a mandate to 
issue instructions to the custodian on the client’s behalf.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The terms for a separately managed account will be set out in the discre-
tionary investment management agreement between the client and the 
MiFID-authorised investment firm. The level of protection afforded to 
the client is driven by the client’s categorisation by the MiFID-authorised 
investment firm with a retail client receiving the highest level of protec-
tion under MiFID II in terms of how the product is sold to the client, the 
level of information provided to the client and the duty of care owed to 
the client. If, on the other end of the spectrum, a client is categorised 
as an eligible counterparty, it will be afforded less protection under the 
MiFID II conduct of business rules and the agreement will be based on 
negotiation between the parties. Where a MiFID-authorised investment 
firm has the authority to hold the client’s assets it must do so in accord-
ance with the Client Asset Regulations and this will be referenced in the 
discretionary investment management agreement.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

For an entity to be in a position to offer a client the service of separately 
managed accounts, it must be regulated either as a MiFID investment 
firm authorised to engage in portfolio management or an AIFM or UCITS 
management company authorised to provide the additional service of 
individual portfolio management in accordance with mandates given by 
investors on a discretionary client-by-client basis.
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GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

Updates to the previous MiFID regime came into force in January 2018. 
The amendments introduced by MiFID II have created significant new 
rules that, inter alia:
• impact EU entities manufacturing and distributing funds in terms 

of product design;
• set requirements relating to how such funds are sold to customers 

(eg, retail investors will need to seek advice in order to access 
‘structured UCITS’ (deemed a complex product under the new 
MiFID II rules));

• impose an effective ban on inducements; and
• provide for greater transparency on fees.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

While there is no requirement for retail or non-retail funds authorised 
by the Central Bank to be listed, the Irish Stock Exchange (ISE) operates 
a streamlined listing regime for retail and non-retail funds authorised 
and regulated in an EU member state. The ISE also lists funds from 
many non-EU jurisdictions. In order to list an investment fund on the 
ISE, a listing sponsor must be formally appointed and listing particulars 
must be drafted and published in compliance with the ISE listing regime. 
In order to list a closed-ended fund on the Main Securities Market of the 
ISE, application must also be made to the Central Bank (as competent 
authority under the Prospectus Directive).

An ISE listing increases distribution capacity and meets the needs 
of institutional investors and pension funds that have limited capacity 
to invest in unlisted securities. Investors take comfort that an ISE-listed 
fund has met the suitability, diversification and ongoing compliance 
and reporting requirements of an internationally recognised listing 
authority with specific expertise in investment funds. Another benefit of 
listing to investors is the transparency that comes with complying with 
the ongoing reporting requirements: the NAV of the listed fund must be 
published on the ISE upon calculation, market announcements must be 
made in relation to material changes and the audited financial state-
ments of the fund must be filed with the ISE.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

Yes. Bermuda, the British Virgin Islands, the Cayman Islands, Guernsey 
and Jersey are approved as jurisdictions from which corporate funds 
can redomicile to Ireland pursuant to this legislation. The Central Bank 
has issued guidance on the practical steps involved in the redomicilia-
tion process for both corporate funds and unit trusts. Redomiciliation 
can be a more efficient alternative to a cross-border merger as it does 
not involve setting up a new fund or selling or transferring assets, 
shares or investors. The legal framework seeks to avoid unnecessary 
administrative burdens and expressly recognises that a migrating fund 
will not be treated as a new entity in Ireland, so that its existing identity 
and track record may be preserved. Further, there is no other taxable 
event as a consequence of the redomiciliation.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

Other than those outlined above, there are no specific rules.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

Yes, the rules pertaining to UCITS are set out in the UCITS Regulations 
and Central Bank UCITS Regulations. The Central Bank has also issued 
a guidance paper entitled ‘UCITS Financial Derivative Instruments and 
Efficient Portfolio Management’ applicable to UCITS. The rules appli-
cable to AIFs and AIFMs are set out in the Central Bank’s AIF Rulebook 
and the AIFMD.

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

New legislation is expected this year that will enhance the ILP structure, 
with the aim of improving the current private equity offering in Ireland.

We would expect the impact of Brexit to be primarily at a European 
level. However, on 22 February the Irish Government published a draft 
Brexit Omnibus Bill which sets down the legislative provisions that will 
take effect in the event of a hard Brexit. Part 7 of the draft bill deals 
with the necessary legislative amendments to support the implemen-
tation of the European Commission’s equivalence decision under the 
Central Securities Depositories (CSD) Regulation (ie, to adopt a tempo-
rary and conditional equivalence decision for UK central securities 
depositaries under the CSD) and to extend the protections contained in 
the Settlement Finality Directive to Irish participants in relevant third-
country domiciled settlement systems.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

In Japan, fund management activities, including investment of fund 
assets and offering and marketing of fund interests, are regulated prin-
cipally by the Financial Instruments and Exchange Act (Law No. 25 of 
1948, as amended (FIEA)). The Financial Services Agency of Japan (FSA) 
has the primary responsibility for the oversight, supervision and inspec-
tion of funds and fund managers and those marketing the funds.

Under the FIEA, the scope of investment management business is 
considered to include provision of investment management services:
• to counterparties (customers) to a discretionary investment 

management contract, pursuant to which an investment manage-
ment business operator manages the assets of such parties on a 
discretionary basis;

• for the benefit of investors of an investment trust established 
under the Laws on Investment Trust and Investment Corporation 
(Law No. 198 of 1951, as amended (LITIC)) as the operator of 
the trust;

• to an investment corporation incorporated under the LITIC under 
an asset management contract between an investment manage-
ment business operator and the investment corporation; and

• for the benefit of investors of a collective investment scheme 
(CIS), such as an investment limited partnership formed under the 
Investment Limited Partnership Act of Japan.

In addition, there is also a category of business aimed at managing the 
assets of specific professional investors (qualified investor businesses), 
which was introduced in Japan in 2012. Under this category of business, 
an investment manager can provide services solely to qualified inves-
tors, including qualified institutional investors (QIIs) and certain other 
qualified pension fund, corporate or individual investors who satisfy 
certain criteria, with a ¥20 billion limitation on the total amount of assets 
to be managed.

Pursuant to the FIEA, to engage in one of the investment manage-
ment businesses above, fund managers are required to register with 
the FSA. There is, however, an exception to the registration require-
ment under article 63 of the FIEA in relation to investment management 
services provided to CISs (the article 63 exemption). Owing to the recent 
amendment to the FIEA, which became effective on 1 March 2016 (the 
2016 amendment), the requirements for the article 63 exemption have 
been tightened as outlined in question 26.

It should also be noted that, in Japan, non-discretionary invest-
ment advisory business is a separate business from the investment 
management business, and accordingly, those intending to provide a 

non-discretionary investment advisory service must be registered sepa-
rately under the FIEA.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Under the FIEA, a registered investment manager is responsible for 
preparing and maintaining the books and records in relation to its busi-
ness, including investment management contracts entered into with the 
customer, statutory documents to be delivered to the customer before 
and upon entering into investment management contracts, investment 
management reports regarding the fund assets, detailed statements 
regarding investments and trade orders, etc. As a general rule, invest-
ment management reports must be delivered periodically to customers 
at least every six months. Investment managers are also required to 
prepare a business report annually and submit it to the FSA within three 
months of the end of each business year.

There are no explicit restrictions on the outsourcing by the invest-
ment manager of the foregoing fund administration business to a 
third-party business provider. Other than the outsourcing of application 
or IT businesses, however, it is not yet common in Japan to outsource 
the administration business. Trade settlements are, in principle, 
conducted through financial institutions, namely the securities company 
or the trust bank, with which the customer has opened an account.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

As set out in question 1, to engage in the investment management busi-
ness in Japan, in principle, it is necessary to be registered with the FSA. 
The applicant for registration, if it is a Japanese entity, must be a joint-
stock corporation incorporated under the Companies Act of Japan, with 
a board of directors and a corporate auditor or a committee system 
and a minimum capital of ¥50 million. In addition, an adequate compli-
ance system, with sufficient staff to properly perform the business of 
an investment manager, must be in place. (A foreign company that has 
similar organisation in place is also eligible for registration, provided 
that it has a business office in Japan.)

The registration requirements in relation to qualified investor 
businesses are more relaxed. The applicant is required only to be a 
joint-stock corporation with a corporate auditor or a committee system 
and a minimum capital of ¥10 million. In addition, the compliance func-
tion can be outsourced to an affiliated company, among others.
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Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

As a general rule, anyone who intends to perform investment manage-
ment activities in Japan or provide services towards customers in Japan 
must register as an investment management business operator with 
the FSA. As an exception, however, a foreign entity licensed to conduct 
investment management business in its own jurisdiction may provide 
discretionary investment management services solely to a Japanese-
registered investment manager without such registration. Similarly, a 
foreign entity with a licence to conduct non-discretionary investment 
advisory business in its own jurisdiction may provide investment advi-
sory services solely to Japanese-registered investment management 
business operators. It is not permitted, however, for a foreign-licensed 
investment manager to provide investment management services 
to those who have only registered as non-discretionary investment 
advisers in Japan.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

A shareholder who acquires 20 per cent or more of the voting shares 
of an investment management business operator is required to file a 
notification with the FSA as a ‘major shareholder’. If the shareholding 
ratio becomes more than 50 per cent, the major shareholder must file a 
further notification as a ‘specified major shareholder’.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

There are no regulatory restrictions on the structuring of the fund 
manager’s compensation and profit-sharing arrangements except that 
fee-related information such as the amount, calculation method and 
payment timing must be specified in the disclosure documents and 
investment management contracts. With regard to the disclosure of the 
compensation of a fund manager as operator of investment trusts, more 
detailed information must be set forth in the investment management 
reports delivered to customers, such as the specific services provided 
as consideration for the fees and costs.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Under the FIEA, marketing of securities, including fund interests, 
is generally permitted to the following registered financial instru-
ments firms:
• a Type I financial instruments firm that is eligible to handle 

marketing, solicitation, undertaking and offering of liquid securi-
ties, such as units of investment trusts or shares of investment 
corporations (Category I securities); and

• a Type II financial instruments firm that is eligible to handle the 
marketing and solicitation of illiquid securities, such as the inter-
ests of CISs (Category II securities).

There is, however, an article 63 exemption to the above requirement 
in relation to the marketing of fund interests as well. Those who only 
intend to solicit investments in CISs with at least one QII and fewer than 
50 non-QIIs are not required to register as financial instruments firms, 
but need only file a notification to the local finance bureau. It should be 
noted, however, that, because of the 2016 amendment, the scope of QIIs 
and non-QIIs eligible for the article 63 exemption has been narrowed 
(see question 26).

8 What marketing activities require authorisation?

Activities related to the solicitation of offers to acquire investment in 
securities (whether liquid or illiquid) require registration either as Type I 
or Type II financial instruments firms. Although no definition is provided 
under the law, solicitation is generally defined as inducing the acqui-
sition or purchase of specific securities by enhancing the interest of 
an investor.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

As a general rule, any marketing activities conducted onshore or 
towards customers in Japan are regulated under the FIEA. Accordingly, 
any overseas entity that wishes to perform fund-marketing activities 
in Japan is required to register and obtain the same type of financial 
instruments business status as domestic firms. However, as an excep-
tion, if an overseas entity is licensed to conduct securities-related 
business in its own jurisdiction, it is permitted to make solicitation of 
securities to certain types of financial institutions (solely) from offshore.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

Foreign firms are eligible to apply for registration as Type I or Type II 
financial instruments firms. However, considering the time and effort it 
takes to complete the registration process, many foreign funds prefer to 
retain a locally registered Type I or Type II financial instruments firm to 
handle the offering and marketing of applicable fund interests.

Not all foreign funds can be marketed in Japan. The Japan 
Securities Dealers Association provides for the selection criteria for 
foreign funds that qualify for marketing in Japan under the Association’s 
self-regulatory rule. Member firms (registered financial instruments 
firms) are prohibited from offering foreign funds in Japan that do not 
satisfy such selection criteria.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

There are no regulatory restrictions on the structuring of intermedi-
aries’ compensation except that fee-related information such as the 
amount, calculation method and payment timing must be specified in 
the disclosure documents delivered to customers. In practice, there are 
several investment trust products in which intermediaries (ie, security 
companies) do not charge brokerage fees. Such investment trust prod-
ucts are typically called ‘no load investment funds’.
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RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

The legal vehicles most commonly used to set up a retail fund are open-
ended investment trusts. For such an investment trust to be formed, the 
operator of the trust fund will prepare a trust deed and file its content 
with the Japanese regulator, and prepare and enter into a trust agree-
ment with a trustee (normally a trust bank) to set up a trust. The fund 
interest will be issued to the beneficiaries of the trust. Typically, these 
funds are publicly offered to wide-ranging retail investors through secu-
rities companies, in which case a securities registration statement must 
be filed with the FSA.

A closed-ended investment corporation investing in real estate-
related assets and foreign-domiciled unit trusts is also a popular 
investment structure for retail investors in Japan. However, for the 
purpose of this chapter, unless specifically stated otherwise, the expla-
nation will be focused on publicly offered investment trusts, which are 
the most common type of retail funds offered in Japan.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The FIEA primarily governs the authorisation of investment manage-
ment business and regulates the activities of investment managers, 
acting as fund operators, who are registered under the FIEA. It also 
regulates the offering, placement and marketing of Category I securi-
ties, which include interests in investment trusts. The LITIC regulates 
domestic and foreign investment trusts as well as investment corpora-
tions formed or offered in Japan, and governs the following:
• the structure, organisation and operation of such funds;
• information to be included in the trust deed;
• rights of the beneficiaries; and
• disclosures to investors including investment management reports.

Self-regulatory organisations such as the Investment Trusts Association 
of Japan (ITA) also provide detailed rules in relation to the above matters.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

As set out in question 12, the fund operator must file a trust deed with 
the regulator before entering into a trust agreement with the trustee. 
Under the LITIC, a trust agreement must be entered into between an 
operator, who must be an investment manager registered under the 
FIEA, and a trustee, who must be a trust company authorised under 
the Act on Concurrent Operation, etc, of Trust Business by Financial 
Institutions. (In the case of a foreign investment trust established under 
a foreign law, a notification must be filed with the FSA before beginning 
solicitation of the fund interest.)

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

If a registered investment manager acting as an operator of the fund 
intends to market the interest of such fund directly to investors, regis-
tration as a Type II financial instruments firm will also be required. 
However, in the case of publicly offered investment trusts, an operator 

will normally retain a third-party securities firm (or other registered 
financial institution) to handle the marketing of such fund interests. 
To market such Category I security, a Type I financial instruments firm 
registration is required (see question 7). There is no restriction on the 
people to whom such fund interests can be marketed.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

As provided under question 14, an operator of an investment trust must 
be a registered investment manager (see question 3 for the eligibility 
requirement to register as an investment manager with the FSA). By 
law, an investment manager owes a duty of loyalty and the duty of care 
required of a prudent manager in managing the assets of the invest-
ment trust. In addition, investment managers and their officers and 
employees are required to perform their duties towards their customers 
with sincerity and fairness. They are also subject to certain rules of 
conduct, such as avoiding conflicts of interest.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

There are certain investment and borrowing restrictions placed on a 
publicly offered investment trust under the FIEA, the LITIC and the self-
regulatory rules of the ITA in Japan.

An investment trust may acquire no more than 50 per cent of 
the shares in a single issuer. Assets of the investment trust may be 
invested in other fund interests (but with a limitation of no more than 5 
per cent of the net assets) but may not be invested in a fund of funds (an 
investment trust that makes investments in other investment trusts or 
investment corporations). An investment trust may invest in derivative 
instruments; however, such transaction may not be conducted when a 
risk equivalent amount calculated by a reasonable method (ie, any of 
the three methods proposed by the ITA) is expected to exceed the net 
assets of the investment trust. From the perspective of diversification 
of credit risks, no more than 20 per cent in total of the assets of the 
investment trust may be invested in securities of a single issuer (and no 
more than 10 per cent each in the stocks, bonds and derivative products 
of such issuer).

Borrowing of money by the investment trust is limited for the 
purpose of the payment of redemption amounts and, in the case of an 
investment trust where distributed amounts can be reinvested, the 
distribution of dividends, to the extent of the amount necessary to make 
such payments.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Under the tax laws of Japan, a publicly offered investment trust is not 
subject to taxation with respect to the profits or income gained through 
the investment of trust assets. Distributions made by the investment 
trust to investors are subject to a withholding tax at the rate of 20.315 
per cent (as of January 2019), except that distributions that are, in 
substance, a return of the principle, are non-taxable. Profits gained 
upon redemption or liquidation of interests are also generally taxable 
at the rate of 20.315 per cent (as of January 2019). (Tax treatment of a 
publicly offered foreign investment trust is generally the same as that 
of a domestic investment trust.)
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Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

In the case of an investment trust formed under the LITIC, an invest-
ment manager and a trustee company will enter into a trust agreement, 
and accordingly, it is structurally expected that the portfolio of assets be 
held by a trustee company. Further, to protect the assets of the trust, 
a trustee is obliged to segregate its own assets and those of the fund 
under the Trust Law of Japan.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

A trust deed of an investment trust must be submitted to the FSA by the 
investment manager before the execution of the trust agreement with 
the trustee. When a public offering is to be made, a securities registra-
tion statement (or a short-form statement, together with a securities 
report, under certain conditions) must be filed with the local finance 
bureau before the solicitation of fund interests, and a prospectus 
must be prepared and delivered to the investor. If an investor intends 
to acquire the fund interest, a document setting forth, inter alia, the 
contents of the trust deed must be delivered to the investor (unless the 
same information is covered in the prospectus).

With respect to the governance exercised by the holders of the fund 
interest, the consent of two-thirds of the voting interests is required 
to approve a material change to the provisions of the trust deed or a 
merger between investment trusts (except for mergers with a minimal 
impact on the interest of investors).

See question 2 for the general record-keeping requirements and 
question 21 for the reporting requirements of retail funds.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

A publicly offered investment trust is subject to ongoing disclosure 
requirements after its formation. The operator of the fund must file an 
annual securities report to the regulator containing such information as 
the details of the fund, status and performance of investments, finan-
cial statements and information on the operator, as well as prepare and 
submit a business report for each business year to the FSA. It must also 
prepare the investment management reports at the end of the calcula-
tion period of the fund assets and deliver a physical short-form version 
and an electronic comprehensive version to the investors.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

Retail funds in Japan are typically structured as open-ended investment 
trusts and, accordingly, redemption can be requested in principle at any 
time to ensure liquidity of fund interests. The operator of the fund may, 
however, place restrictions on the redemption or purchase of interests 
in such retail funds, provided that such restrictions are clearly set forth 
in the fund prospectus. In practice, there are often funds that, inter 
alia, have a limited window period, have restrictions on the volume of 
redemptions or are subject to suspensions or cancellations of redemp-
tions owing to the suspension of trading on the exchange.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Among the various types of non-retail funds, an investment limited 
partnership (Japanese LPS) formed under the Investment Limited 
Partnership Act of Japan (Law No. 90 of 1998, as amended) (the LPS Act) 
is a legal vehicle frequently used for private equity funds. The Japanese 
LPS is formed upon the execution of a limited partnership agreement by 
and among the general partner and the limited partner in accordance 
with the LPS Act.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

The LPS Act sets out rules for a Japanese LPS, covering such matters 
as the role and responsibility of the general partner and the limited 
partner, and the investment restrictions of a Japanese LPS.

Under the LPS Act, a Japanese LPS must have at least one general 
partner and at least one limited partner. The general partner manages 
the operation of the Japanese LPS and has unlimited liability for the 
obligations of the Japanese LPS. The general partner shall execute the 
business of the Japanese LPS in accordance with due care of prudent 
managers. By contrast, the limited partner does not have the authority 
to execute the business of the Japanese LPS and is liable for the obliga-
tions of the Japanese LPS only to the extent of its capital contribution.

With respect to investment restrictions, the LPS Act provides for 
a wide range of asset classes in which a Japanese LPS can invest; 
however, the acquisition of shares, warrants, equity interests and debt 
securities issued by foreign corporations must be less than 50 per cent 
of the total amount of capital contribution.

Solicitations for the acquisition of partnership interest and the 
management of the fund assets are regulated by the FIEA.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

The solicitation of investors for acquisition of partnership interests in a 
Japanese LPS is regulated under the FIEA as a Category II security. If 
more than half of the assets of the Japanese LPS are to be invested in 
securities and partnership interests are to be publicly offered (ie, the 
number of investors who acquire the partnership interest as a result 
of solicitation is expected to be 500 or more), the issuer of such inter-
ests must file a securities registration statement before solicitation of 
investors and must prepare a prospectus to be delivered to the inves-
tors, which can be quite time-consuming and cumbersome. Accordingly, 
in practice, limited partnership interests are often solicited by way of 
private placement.

In addition, if the general partner of the LPS wishes to solicit inves-
tors on its own initiative, it must register as a Type II financial instruments 
firm before such solicitation, with the following two exceptions: the first 
applies if the general partner delegates all of the solicitation activities 
to an outside firm that is registered as an operator of a Type II financial 
instruments business; and the second is the article 63 exemption, where 
the general partner can solicit investors by means of private placement 
after filing a certain notification with a local finance bureau in accord-
ance with article 63 of the FIEA. (As described in question 26, the 2016 
amendment applies to the article 63 exemption.)

© Law Business Research 2019



Japan TMI Associates

Fund Management 201952

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

The solicitation of investors for the acquisition of a partnership interest 
must be made by one of the following:
(i) a general partner that has registered itself as a Type II financial 

instruments firm;
(ii) a third party registered as a Type II financial instruments firm 

and that is given the entire authority to solicit investors from the 
general partner; or

(iii) a general partner that has submitted a notification to the local 
finance bureau in reliance upon the article 63 exemption.

As long as a registered Type II financial instruments firm solicits 
investors by means of (i) or (ii), there is no express restriction on the 
qualification of investors. By contrast, if the general partner solicits 
investors using the article 63 exemption, there must be at least one 
QII. Among the investors being solicited, the number of non-QIIs must 
be no more than 49. The general partner shall not solicit investors who 
are included in the list of disqualified investors under the FIEA, unless 
otherwise exempted thereunder.

In response to scandals in which unsophisticated individuals 
suffered loss as a result of their investment in funds making use of 
the article 63 exemption, the FIEA was amended in 2015 in order to 
strengthen governmental supervision over general partners making use 
of this exemption. The key elements of the amendment are as follows:
• limiting the scope of non-QII investors eligible for the article 63 

exemption only to those particular sophisticated investors enumer-
ated in the enforcement order of the FIEA;

• clarification of the situation where the article 63 exemption is not 
available even if there is a QII investor in the fund (eg, in the event 
that there are no QII investors except for a Japanese LPS with net 
assets of less than ¥500 million);

• a requirement of additional information at the time of filing notifica-
tions to the regulator (such as the location of the office or the place 
where the general partners will conduct their business in reliance 
upon the article 63 exemption);

• imposing record-keeping and annual business reporting obliga-
tions on the fund operators;

• providing eligibility requirements for the article 63 exemp-
tion and disqualifying applicants that satisfy certain conditions 
under the FIEA;

• the introduction of a code of conduct equivalent to those applicable 
to registered financial instrument business operators; and

• public disclosure of certain information (such as part of the notifi-
cation and the annual business report).

This amendment became effective in March 2016.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

As long as a registered Type II financial instruments firm solicits inves-
tors for the acquisition of a partnership interest, there are no express 
restrictions on the qualification of investors. On the other hand, if the 
general partner solicits investors by means of private placement in 
reliance on the article 63 exemption, there is a restriction on the qualifi-
cation of investors as described in question 26.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

The general partner must, in principle, be registered as an operator of 
an investment management business if more than 50 per cent of the 
assets of the Japanese LPS are invested in securities or derivatives. The 
general partner, however, often employs one of the following exemp-
tions to the registration requirement:
• delegation of the entire authority to handle investment manage-

ment business to an outside registered investment management 
firm, by entering into a discretionary investment management 
contract with such outside firm; or

• relying on the article 63 exemption, where the general partner can 
handle investment management activities after filing a notification 
with a local finance bureau in accordance with article 63 of the FIEA.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

Under Japanese tax law, a limited partnership is treated as a non-taxable 
(pass-through) entity and is not subject to corporate tax. Accordingly, 
income and loss arising from the investment by the partnership can 
be allocated to each investor without taxation at the partnership level.

Foreign investors are subject to corporate tax and income tax 
on their income generated in Japan. The scope of the income subject 
to Japanese taxation depends on whether foreign investors have a 
permanent establishment in Japan and the type of such establishment. 
A prevailing view is that if a foreign investor conducts investment in 
Japan through a limited partnership that has a place of business in 
Japan, such foreign investor is deemed to have a permanent establish-
ment because its investments in Japan are jointly carried out with other 
partners through such place of business in Japan. If a foreign investor 
has a permanent establishment in Japan, the distribution of profit from 
the partnership will be subject to Japanese taxation. The tax reform of 
2009, however, has created an exemption in which foreign investors in 
a Japanese LPS will not be deemed to have a permanent establishment 
in Japan under certain conditions.

In addition to the foregoing, the tax reform of 2014 has estab-
lished a new tax benefit to promote venture capital investment through 
the Japanese LPS. This new tax incentive allows corporate inves-
tors (limited partners) in a Japanese LPS to treat up to 80 per cent of 
their investment amount as deductible expenses if they satisfy certain 
requirements under Japanese tax law. Owing to a recent tax reform, 
this tax benefit has now become applicable only if the LPS has been 
accredited by the Ministry of Trade, Economy and Industry on or prior to 
31 March 2019, and the applicable percentage has been reduced from 
80 per cent to 50 per cent if the LPS is accredited by the Ministry of 
Trade, Economy and Industry after 31 March 2017.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Under the FIEA, a Type II financial instruments firm shall not solicit 
investors for acquisition of partnership interest, unless the governing 
document of the Japanese LPS ensures the segregation of the funds 
contributed from the limited partners and the assets of the general 
partner. Financial institutions such as commercial banks and trust 
banks can serve as a custodian of the funds contributed from the 
limited partners. In addition to the foregoing, if the general partner is 
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a registered investment manager, it must segregate the assets of the 
Japanese LPS from the assets of other clients and its own assets.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

With respect to the registration of a Japanese LPS, once the limited part-
nership agreement becomes effective, certain information (including the 
type of business and name of the Japanese LPS) must be registered with 
the local legal affairs bureau with jurisdiction over the location of the 
Japanese LPS within two weeks. If there are any subsequent changes 
to the registered information, the general partner must register those 
changes with the local legal affairs bureau within two weeks.

As regards record-keeping, the general partners must prepare 
the balance sheet, profit and loss statement and business report, along 
with their detailed attachments for the business year concerned, within 
three months of the end of each business year. These documents are 
maintained at the principal office of the Japanese LPS for five years for 
inspection by limited partners and creditors. In addition, if a registered 
investment manager handles the management of the assets contrib-
uted by the limited partners, it must provide a periodical management 
report to the client at least once every six months.

Unless solicitation of investors constitutes a public offering of 
securities, the general partner is not required to file the securities 
registration statement referred to in question 25. If the general partner 
wishes to make use of the article 63 exemption for either the private 
placement of a partnership interest or investment management activi-
ties, it must file a notification with the local finance bureau. In addition, 
by virtue of the 2016 amendment, the general partner who has made 
use of the article 63 exemption is now subject to ongoing bookkeeping 
and annual business reporting obligations (see question 26).

As previously mentioned, a Japanese LPS is composed of the 
general partner and the limited partner. The general partner manages 
the operation of the Japanese LPS and has unlimited liability for the 
obligations of the Japanese LPS.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

See question 31.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Separately managed accounts (SMAs) are typically structured as a 
discretionary investment management product, whereby an institutional 
investor and the investment manager enter into a discretionary invest-
ment management agreement. The investor determines the investment 
outline (or guideline) and risk profile of the fund and the investment 
manager will manage the SMA on a discretionary basis.

With regard to retail customers, in recent years a fund wrap 
account or an individually customised managed account have become 
increasingly popular.

Management fees for SMAs are typically based on the value of the 
asset under management.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

To conduct a discretionary investment management service for SMAs, 
the fund manager must be a registered investment management busi-
ness operator. However, in cases where the underlying assets of the 
SMA are fund interests, a securities company with a registration as a 
Type I financial instruments business operator in addition to the regis-
tration as an investment management business operator would provide 
an explanation of the details of the fund to avoid violating the solicitation 
rules for fund interests.

The investment management agreement would typically address 
the following matters:
• the determination of the basic investment policy by the investment 

manager pursuant to the detailed rules of investment;
• the grant by the investor of discretionary management authority to 

the investment manager;
• the scope of service by the investment manager, such as provi-

sion of management instructions and voting rights and periodical 
reporting to investor;

• the amount of assets to be managed;
• the duty of loyalty and duty of care required of a good manager to 

be owed by the investment manager;
• the management fee and its calculation method;
• the fact that the investment manager will not be responsible for 

the loss incurred by, and no special benefits will be provided to, the 
investor by managing the fund pursuant to the agreement;

• the effective term of the agreement; and
• the exclusion of antisocial force

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

As set out in question 34, the management of separate accounts is a 
regulated activity falling within the scope of discretionary investment 
management services. In order to provide such services to investors, 
registration as a discretionary investment management business oper-
ator is required. Marketing or promoting separately managed accounts 
is a regulated activity, but is included in the discretionary investment 
management activity. Accordingly, an investment management busi-
ness operator does not need a separate registration or licence to 
market the SMAs.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

There has been a continuing emphasis by the FSA to create a customer-
oriented financial services culture in Japan, especially within the asset 
management community. The move is based on the understanding by 
the FSA that customer-oriented business conduct is essential for the 
steady accumulation of household financial assets in Japan, which will 
also contribute to the sustainable growth of the national economy and 
the development of the financial market. On 30 March 2017, the FSA 
published its ‘Principles for Customer-Oriented Business Operations’ 
(the Principles) applicable to financial business operators (FBOs) in 
Japan, including registered investment managers. The Principles set 
out the following seven overarching principles for FBOs, to:
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(i) establish and announce the policy concerning fiduciary duty;
(ii) pursue the clients’ best interests;
(iii) appropriately manage conflicts of interest;
(iv) clarify fees and commissions to the clients;
(v) provide important information that is easily understandable to 

the clients;
(vi) provide services suitable for clients in the creation, sale and 

recommendation of financial products; and
(vii) establish the framework for appropriately motivating FBO’s 

personnel to comply with fiduciary duties.

Principle (v) may be challenging for the investment manager, as the 
notes to Principle (v) state that it should be indicated to customers 
whether the unbundling of packaged products (ie, products such as 
fund of funds or fund wraps) is available, and that explanations made 
to customers should be proportional to the complexity of the product or 
services offered (including presenting information in a way that allows 
customers to compare similar financial products and services).

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

Exchange-traded funds (ETFs) have been fully available in Japan since 
2001. Domestic and foreign ETFs can be listed on the stock exchange, 
but the types of fund that are eligible for listing are limited to those 
passively managed funds that attempt to track and replicate the perfor-
mance of a specific index (such as a stock, bond or commodity index). It 
is also a requirement that there be at least two authorised participants 
for the listing of an ETF. Only authorised participants (typically, large 
broker–dealer firms) may subscribe to the primary offering of ETFs, and 
retail investors will only participate in the secondary market. Disclosure 
and reporting requirements of ETFs are similar to the unlisted publicly 
offered retail funds, except that the delivery of investment management 
reports to the investors is not required.

With respect to non-retail funds, it is not currently expected that 
partnership interests will be listed on securities exchanges in Japan and 
therefore no rules are in place.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

There is no system to redomicile an overseas fund to Japan.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

There are no specific rules from the fund management regulatory 
perspective.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

As set out in question 14, an operator of retail funds formed under the 
LITIC must be a registered investment manager. As a part of the conduct 
control rules, if such registered investment managers serve as opera-
tors of publicly offered retail funds, they must ensure that investments 
in derivative instruments will not be conducted when a risk equivalent 

amount calculated by a reasonable method (ie, any of the three methods 
proposed by the ITA) is expected to exceed the net assets of the invest-
ment trust (see question 17).

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

As set out in question 36, increasing emphasis is placed on the asset 
management community by the FSA to create a customer-oriented 
financial services culture in Japan. As a part of such efforts, the FSA 
has been encouraging financial service providers involved in the asset 
management business to announce key performance indicators (KPIs) 
regarding retail funds, so that investors can quantify how customer-
oriented services have taken a firm hold within each such service 
provider. In June 2018, the FSA, which was concerned that KPIs adopted 
separately by each service provider are quite different and diverse, 
published ‘common’ KPIs (such as customer ratio according to funds’ 
performance, costs/risk and returns of top 20 funds by AUM) in the 
expectation that investors would be able to compare and measure the 
long-term returns etc of retail funds across various financial service 
providers using such common KPIs.
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Luxembourg
Marc Meyers and Veronica Aroutiunian
Loyens & Loeff Luxembourg SARL

FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

There are two types of funds in Luxembourg: regulated funds (ie, author-
ised and supervised by the Financial Sector Supervisory Commission 
(CSSF)) and unregulated funds. Regulated funds are governed by one of 
the following (product) laws:
• the Law of 19 December 2010 on undertakings for collective invest-

ment (the UCI Law);
• the Law of 15 June 2004 on the investment company in risk capital 

(the SICAR Law); and
• the Law of 13 February 2007 on specialised investment funds 

(the SIF Law).

Unregulated funds are governed by either the Law of 23 July 2016 
on reserved alternative investment funds (the RAIF Law), or, to the 
extent that they qualify as alternative investment funds (AIFs) within 
the meaning of the Law of 12 July 2013 on alternative investment fund 
managers (the AIFM Law), and are not organised under any of the 
product laws or the RAIF Law, the Law of 10 August 1915 on commercial 
companies (the Companies Law).

Fund managers are subject to the UCI Law or the AIFM Law, or both.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration is a regulated activity in Luxembourg and either 
performed by an authorised Luxembourg management company 
(ManCo) or an alternative investment fund manager (AIFM), or dele-
gated to an administrative agent authorised by the CSSF under the Law 
of 5 April 1993 on the financial sector (the Financial Sector Law).

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

When setting up a regulated fund, a prior written application for 
authorisation must be filed with the CSSF. Following the review of the 
application file, the CSSF usually asks additional questions or makes 
comments (or both) and, to the extent that the review phase is success-
fully completed, informs the applicant that the fund may be established.

Once the regulated fund is established (before a Luxembourg 
notary or, depending on the legal form of the fund, under private deed) 
and all agreements with the service providers have been executed, 

copies of the fund’s constitutive document and fully executed agree-
ments must be filed with the CSSF, together with the final version of 
the offering document, which shall be submitted to the CSSF for visa. 
Subject to the satisfactory receipt of all required documents, the CSSF 
will register the fund on the relevant official list of supervised entities 
and issue the visa-stamped offering document.

The CSSF supervises regulated funds on a continuous basis. 
Regulated funds must apply for prior approval with respect to each 
change in their fund documentation (ie, constitutive document and offering 
document) or governance (eg, appointment of a new board member or 
replacement of administrative agent, depositary or portfolio manager).

Unregulated funds do not require prior CSSF authorisation. Once 
the unregulated fund is established, the Luxembourg manager must 
inform the CSSF about its appointment as manager of the relevant fund.

A Luxembourg manager must obtain prior authorisation from the 
CSSF and comply with certain minimum requirements, including in 
respect of: own funds; appropriate infrastructure and internal govern-
ance; authorised shareholding and management; and external audit.

The central administration of a Luxembourg manager must be 
located in Luxembourg. Managers who wish to provide discretionary 
management services, besides collective portfolio management, must 
participate in an investor compensation scheme.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

Luxembourg law applies when the fund or the manager, or both, are 
established in Luxembourg, and when investors to whom a fund is 
marketed are domiciled in Luxembourg.

When management of a regulated fund is delegated to a non-
Luxembourg EU manager, prior CSSF approval is required. The same 
will apply to unregulated funds once the Alternative Investment Fund 
Managers Directive (Directive 2011/61/EU) (AIFMD) third-country pass-
port under article 38 of the AIFM Law is made available to non-EU AIFMs. 
A prior notification to the CSSF is required (pursuant to the procedure 
under article 45 of the AIFM Law) prior to any marketing of a foreign or 
Luxembourg fund by a non-EU manager to Luxembourg investors.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

Yes. The identity of the shareholders directly or indirectly having a quali-
fying holding (ie, any direct or indirect holding that represents at least 
10 per cent of the capital or of the voting rights or that makes it possible 
to exercise a significant influence over the management of the company 
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in which that holding subsists) in the manager, as well as the amount of 
such holding, must be communicated to the CSSF.

When assessing the application, the CSSF takes into consideration 
the following criteria:
• professional standing and financial soundness of the applicant 

shareholder;
• professional standing and experience of each person responsible 

for managing the activities of the manager as a result of the acqui-
sition transaction;

• compliance with prudential and supervisory requirements at group 
level; and

• risk of money laundering and financing of terrorism.

Both natural and legal persons are eligible to become shareholders of 
a Luxembourg manager.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

Yes. Managers must comply with the European Securities and Markets 
Authority (ESMA) Guidelines on sound remuneration policies under 
the Undertakings for Collective Investment in Transferable Securities 
Directive (Directive 2009/65/EC) (the UCITS Directive) and the ESMA 
Guidelines on sound remuneration policies under the AIFMD, as appli-
cable. In addition, each manager must comply with CSSF Circular 10/437, 
which applies to all entities subject to CSSF prudential supervision.

The key principles are that the remuneration policy must:
• promote sound and effective risk management and must not 

induce excessive risk-taking;
• be drawn up in such a way as to create an appropriate balance 

between fixed and variable remuneration components; and
• when the variable component represents a significant part of 

remuneration, the payment of a considerable portion of this vari-
able component must be deferred for a minimum period.

Remuneration rules apply to members of the board and staff whose 
professional activities have a material impact on the risk profile of the 
firm. Certain information must be made public.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Active marketing of funds to investors in Luxembourg is subject to a 
prior notification to the CSSF.

8 What marketing activities require authorisation?

Any direct or indirect offering or placement at the initiative of a manager 
or on behalf of such manager of units, shares or interests of a fund it 
manages for or with investors domiciled in Luxembourg requires a prior 
notification to the CSSF.

Managers authorised under the UCI Law or the AIFM Law, or 
both, may perform marketing activities without requiring an additional 
authorisation from the CSSF.

A Luxembourg investment firm (which is not a manager under the 
UCI Law or the AIFM Law) that intends to distribute units, shares or 
interests of funds, must request prior CSSF authorisation under the 
Financial Sector Law.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

If investors are located in Luxembourg, the non-EU manager must 
file a prior notification with the CSSF before marketing its fund in 
Luxembourg.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

In principle, no local entity must be involved in the fund marketing 
process, except in relation to retail funds. See question 20.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

Luxembourg investment firms are subject to inducement rules of 
Directive 2014/65/EU of the European Parliament and of the Council 
of 15 May 2014 on markets in financial instruments (MiFID II), as trans-
posed under Luxembourg law. In a nutshell, a distributor placing a fund 
with its clients may receive a commission from the manager or the 
fund only if:
• the relevant payment is designed to enhance the quality of the 

service to the clients;
• the relevant payment does not impair compliance with the distribu-

tor’s duty to act honestly, fairly and professionally in accordance 
with the best interests of its clients; and

• the commission is clearly disclosed to the clients.

A distributor that also provides independent investment advice to its 
clients is, in principle, prohibited from receiving a commission from the 
fund or its manager.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

There are two types of regulated funds that can be sold to retail inves-
tors in Luxembourg:
• undertakings for collective investment in transferable securities 

governed by Part I of the UCI Law (UCITS); and
• undertakings for collective investment governed by Part II of the 

UCI Law (Part II UCI).

Unregulated funds qualifying as AIFs may also be marketed to retail 
investors, subject to certain conditions set out in the AIFM Law.

Both UCITS and Part II UCI may be structured as:
• an investment company with variable capital (SICAV);
• an investment company with fixed capital (SICAF); or
• a common fund (FCP).

The share capital of a SICAV is always equal to its net assets and 
hence no formalities are required to increase or decrease the share 
capital. The decrease and increase of share capital of a SICAF is subject 
to formalities laid down in the Companies Law. A UCITS SICAV must 
take the form of a public limited company (SA) and be formed before a 
Luxembourg notary.
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An FCP is a co-ownership whose joint owners are only liable up 
to the amount they have contributed and whose ownership rights 
are represented by units. An FCP has no legal personality and shall 
be managed by a ManCo, which will draw up and execute the fund’s 
management regulations.

A retail fund can be set up as a single fund or as an umbrella fund 
consisting of multiple compartments, each with a different investment 
policy. The fund and compartments may have an unlimited number of 
share classes, depending on the needs of the investors. Under certain 
conditions, cross-investments between compartments are allowed.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The key laws and regulations applicable to retail funds are:
• the UCI Law;
• the Companies Law;
• the AIFM Law;
• the Financial Sector Law;
• the Luxembourg Civil Code;
• Luxembourg laws, regulations and CSSF circulars regarding anti-

money laundering (AML) and counter-terrorist financing (CTF);
• the EU Packaged Retail and Insurance-based Investment 

Products Regulation (Regulation (EU) No. 1286/2014) (the PRIIPs 
Regulation);

• the European General Data Protection Regulation (Regulation (EU) 
No. 2016/679) (GDPR);

• CSSF Regulation No. 16-07 regarding out-of-court complaint reso-
lution (if the fund is regulated); and

• various ESMA guidelines and CSSF regulations and circulars.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Regulated retail funds must be authorised and supervised by the CSSF.
Unregulated retail funds qualifying as AIFs do not require the 

approval of the CSSF, although their AIFM is subject to the supervision 
of the CSSF or the supervisory authority of its home member state.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

A retail fund may be marketed in Luxembourg to retail investors by its 
manager or by an authorised distributor (see question 8).

While UCITS avail of the EU marketing passport and can be 
marketed to retail investors throughout the EU, Part II UCI can be 
marketed to retail investors in the EU only in compliance with article 
43 of the AIFMD.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

Managers of Luxembourg UCITS and Part II UCI must be authorised by 
the CSSF (or any other EU regulator) before commencing their activity 
in Luxembourg. EU managers benefit from the EU management pass-
port under the UCITS and AIFMD regimes.

Where a manager envisages marketing the units, shares or 
interests of the AIFs it manages to retail investors in the territory of 
Luxembourg, the following restrictions or additional conditions apply:

• compliance with article 46 of the AIFM Law;
• compliance with articles 59, 100 and 129 of the UCI Law, if the fund 

is an open-ended non-Luxembourg EU AIF;
• compliance with CSSF Regulation No. 15-03 and certain risk-

spreading obligations set forth therein; and
• issuance of a key information document in accordance with the 

PRIIPs Regulation.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

UCITS are subject to strict rules on:
• eligible assets;
• diversification requirements;
• borrowing, granting loans and short selling; and
• techniques and instruments relating to transferable securities and 

money market instruments (MMI), laid down in the UCI Law and 
specified in the various CSSF and ESMA guidelines.

The UCI Law contains no provisions regarding investment and 
borrowing rules in respect of Part II UCI. Such rules are specified in 
CSSF circulars 91/75 and 02/80. There are no restrictions on eligible 
assets for Part II UCI.

UCITS Part II UCI

Eligible assets

Restricted to transferable 
securities admitted or dealt in 
on a regulated market, certain 
investment funds, deposits with 
a credit institution, financial 
derivative instruments, cash and 
MMI, subject to compliance with 
article 41 of the UCI Law.
Prohibited from investing in real 
estate, commodities and loans. 
UCITS may not acquire control 
over an issuing body. Eligibility 
of the asset must be assessed 
on a case-by-case basis.

Unrestricted by law.
Certain limitations are 
applied by the CSSF.

Risk 
diversification

Strict risk diversification rules 
are laid down in the UCI Law, 
such as (non-exhaustive list):
• maximum 10 per cent in 

transferable securities issued 
by the same body;

• maximum 20 per cent in 
deposits made with the same 
body;

• total value of transferable 
securities held in the issuing 
bodies in each of which the 
UCITS invests more than 5 
per cent shall not exceed 40 
per cent of the value of its 
assets;

• maximum 20 per cent in one 
other fund and maximum 30 
per cent in funds other than 
UCITS; and

• global exposure relating to 
derivative instruments may 
not exceed the total net value 
of the UCITS portfolio.

The CSSF imposes the 
following (less stringent) 
risk diversification 
requirements (unless 
a derogation is granted 
by the CSSF during 
the approval process) 
(non-exhaustive list):
• maximum 20 per cent 

in securities issued by 
one issuer; and

• maximum 20 per cent 
in one real estate 
property.
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UCITS Part II UCI

Borrowing

Not permitted (unless on a 
temporary basis and subject 
to restrictions laid down in the 
UCI Law).

Permitted. Certain 
restrictions apply 
(non-exhaustive list):
• maximum 300 per 

cent of the value of 
net assets; and

• in relation to real 
estate, maximum of 
50 per cent of the 
value of the property.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Retail funds are subject to an annual subscription tax of 0.05 per cent 
(or, to the extent that money market funds are concerned, 0.01 per cent) 
of their net asset value, subject to certain exemptions. Retail funds are 
exempt from income tax, net wealth tax and withholding tax.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Yes. The assets of a retail fund must be entrusted to a local deposi-
tary and the fund’s assets must be segregated from the depositary’s 
assets. The depositary shall be liable to the fund and its investors for 
the loss by the depositary or by a delegate of financial instruments held 
in custody. In case of loss of a financial instrument held in custody, the 
depositary must return a financial instrument of an identical type or 
the corresponding amount to the fund without undue delay. There is no 
possibility for the depositary to discharge its liability.

The Law of 27 February 2018 on interchange fees and amending 
several laws relating to the financial sector provides for the following 
depositary regime with respect to Part II UCI:
• Part II UCI marketed to retail investors on Luxembourg territory 

must appoint a UCITS-compliant depositary, regardless of whether 
they are managed by a Luxembourg or EU-authorised or registered 
AIFM or a non-EU manager;

• Part II UCI managed by a Luxembourg-authorised AIFM whose 
offering documents expressly forbid the marketing to retail inves-
tors on Luxembourg territory may appoint a depositary compliant 
with the AIFM Law; and

• Part II UCI managed by a Luxembourg or EU-registered AIFM or by 
a non-EU manager and whose offering documents explicitly forbid 
the marketing to retail investors on Luxembourg territory should 
appoint a depositary bank compliant with the SIF Law.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

Regulated retail funds, following the successful completion of the CSSF 
examination phase (see question 3), must be registered on the relevant 
official list of supervised entities held by the CSSF.

Regulated retail funds must apply for prior CSSF approval with 
respect to any change in their fund documentation (ie, constitutive docu-
ment and offering document) or governance (eg, appointment of a new 
board member or replacement of depositary or auditor).

For a retail fund structured as a company, as well as for a manage-
ment company or an AIFM, there must be a board of directors composed 

of at least three members, half of which are recommended to be 
Luxembourg residents.

For externally managed funds, administrative tasks such as 
accounting, record-keeping, net asset value calculation and the keeping 
of a register of shareholders or limited partners are in general entrusted 
with an administrative agent (established in Luxembourg and subject to 
supervision by the CSSF). When marketing funds to retail investors in 
Luxembourg, a paying agent must be appointed to ensure that facilities 
are available in Luxembourg for making payments to shareholders and 
repurchasing or redeeming shares.

Retail funds must produce key information documents (key 
investor information document for UCITS and key information docu-
ment for AIFs) to be provided to retail investors before they invest in 
the fund. Essential elements of the key information document must be 
kept up to date.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

UCITS and Part II UCI must produce annual and semi-annual reports, in 
addition to ongoing reporting to the CSSF.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

The rules governing the redemption of interests vary depending on the 
type of fund and its regulatory status. UCITS are obliged to redeem their 
shares or units at the investor’s request. Part II UCI can, on the other 
hand, be established as closed-ended vehicles or otherwise restrict the 
terms on which interests can be redeemed.

Transfer restrictions (including, but not limited to, in respect of 
the transferee meeting certain eligibility criteria for a certain class of 
shares) may also be provided for in the fund’s constitutive document. 
The circumstances for any suspension of share or units issuances 
or redemptions (or both) shall be provided for in the fund’s constitu-
tive document.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Non-retail funds can be organised as:
• specialised investment funds (SIFs) governed by the SIF Law;
• reserved alternative investment funds (RAIFs) governed by 

the RAIF Law;
• investment companies in risk capital (SICARs) governed by the 

SICAR Law; or
• unregulated AIFs governed by the Companies Law and 

the AIFM Law.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

See question 23. In addition, key laws and regulations applicable to non-
retail funds are:
• the AIFM Law if the fund qualifies as an AIF;
• the Companies Law;
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• the Financial Sector Law;
• the Luxembourg Civil Code;
• the Luxembourg laws, regulations and CSSF circulars regarding 

AML and CTF;
• the GDPR;
• CSSF Regulation No. 16-07 regarding out-of-court complaint reso-

lution (if the fund is regulated); and
• various ESMA guidelines and CSSF regulations and circulars.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

SIFs and SICARs require prior CSSF approval. RAIFs and unregulated 
AIFs may be established and marketed without prior CSSF approval. 
If marketing is intended to be performed based on the AIFMD pass-
port, notification requirements must be met prior to commencing any 
marketing activity.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

Non-retail funds may be marketed by authorised AIFMs on the basis of 
the AIFMD passport or by authorised distributors on the basis of the 
MiFID passport. Investors in SIFs, SICARs and RAIFs must qualify as 
well-informed investors (see question 27). In the European Economic 
Area (EEA), non-retail funds may be marketed to professional investors 
within the meaning of the AIFM Law (see question 27).

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

SIFs, SICARs and RAIFs are reserved to well-informed investors only. 
Unregulated AIFs may only be marketed under the AIFMD passport in 
the EEA to professional investors. Well-informed investors are institu-
tional investors, professional investors or any other investor that:
• has confirmed in writing that it adheres to the status of well-

informed investor; and
• either invests a minimum of €125,000 in the fund, or obtains an 

assessment certifying its expertise, experience and knowledge in 
adequately appraising an investment in the fund, made by:
• a credit institution within the meaning of Regulation (EU) No. 

575/2013 of the European Parliament and of the Council of 
26 June 2013 on prudential requirements for credit institu-
tions and investment firms;

• an investment firm within the meaning of MiFID;
• a management company within the meaning of the UCITS 

Directive; or
• in respect of a RAIF, an AIFM.

Directors and other persons who are involved in the management of 
the fund do not need to qualify as ‘well-informed’ in order to invest 
in the fund.

Professional investors within the meaning of the AIFMD are inves-
tors considered to be professional clients (or eligible, upon request, to 
be treated as such) within the meaning of Annex II of MiFID.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

Managers of non-retail funds qualifying as AIFs must be either author-
ised or registered as AIFMs in the EEA or meet the requirements of a 
third-country AIFM.

It is of importance to note that, while registered AIFMs are not 
subject to authorisation under the AIFM Law, they are not entirely 
exempt from the AIFM Law requirements. They are required to be regis-
tered with the CSSF, disclose the AIFs they manage (including their 
investment strategies) and regularly report to the CSSF the principal 
instruments in which they trade and relating investment exposures. 
Registered AIFMs may nonetheless elect to subject themselves to the 
AIFM Law (especially if they want to benefit from the AIFMD passport).

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

SIFs and RAIFs (save for RAIFs investing exclusively in risk capital) are 
subject to an annual subscription tax of 0.01 per cent, subject to certain 
exemptions. The taxable basis of the subscription tax is the fund’s aggre-
gate net assets as valued on the last day of each quarter. Generally 
speaking, SIFs and RAIFs are characterised by their tax neutrality, as 
they are exempt from tax on income or capital gains, as well as from 
net wealth tax. Any distributions (including dividends and liquidation 
surpluses) made by a SIF or RAIF to investors are not subject to with-
holding tax in Luxembourg.

A SICAR can, generally speaking, be described as a tax-neutral 
vehicle for private equity investments.

The SICAR regime for fiscally opaque entities (such as an SA, a 
private limited liability company or a corporate partnership limited by 
shares) follows the ordinary income tax regime. Accordingly, it is subject 
to corporate income taxes and to specific domestic or treaty exemptions, 
and should qualify as a resident company for domestic and Luxembourg 
tax-treaty purposes. However, income from securities, as well as income 
derived from the transfer, contribution or liquidation thereof (namely, 
bonds, shares and other transferable securities, as well as negotiable 
instruments giving the right to acquire the aforementioned securities), 
is exempt. All other income is fully subject to ordinary Luxembourg 
direct taxation rules. Fiscally opaque SICARs are subject to a minimum 
net wealth tax. A SICAR formed as a fiscally transparent common limited 
partnership (SCS) or a special limited partnership (SCSp) is itself not 
liable for direct taxation or net wealth tax in Luxembourg. Neither divi-
dends nor liquidation proceeds distributed by a SICAR to investors are 
subject to withholding tax.

RAIFs investing exclusively in risk capital assets are taxed 
according to the same tax rules as those applicable to SICARs.

The tax treatment of unregulated AIFs depends on the legal form 
of the fund. While an SCS or SCSp is fully tax transparent, funds set up 
under other corporate forms are subject to the general tax regime.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The appointment of a depositary is required for SIFs, SICARs, RAIFs and 
unregulated AIFs that are managed by authorised AIFMs, and the fund’s 
assets must be segregated from the depositary’s assets. Unregulated 
AIFs that are managed by a registered AIFM are not required to appoint 
a depositary.
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The depositary shall be liable to the fund and its investors for the 
loss of financial instruments held in custody either by him or herself 
or any third party to whom custody was delegated. In the case of such 
a loss of a financial instrument held in custody, the depositary shall 
return a financial instrument of identical type or the corresponding 
amount to the fund without undue delay. The depositary may contractu-
ally discharge itself of its liability under certain circumstances.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

Regulated funds, such as SIFs or SICARs, following the successful 
completion of the CSSF examination phase (see question 3), must 
be registered on the relevant official list of supervised entities held 
by the CSSF.

For unregulated funds, such as RAIFs and unregulated AIFs, no 
prior authorisation from the CSSF is required before their set-up and 
there is no direct ongoing supervision by the CSSF.

A fund organised as an FCP must be managed by a ManCo or AIFM, 
which is in charge of the governance of the FCP, under the oversight of 
the depositary in respect of certain aspects.

If organised as a SICAV or SICAR, the fund is managed by its 
governing body (ie, board of directors or general partner). In such a 
case, the fund may either appoint a ManCo or AIFM (ie, be externally 
managed) or manage itself (ie, internally managed AIF).

Luxembourg funds must have their central administration in 
Luxembourg.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

Both SICARs and SIFs must comply with certain disclosure require-
ments. They must, inter alia, produce an offering document and an 
annual report that they also need to communicate to the CSSF and to 
investors. These documents must include the information necessary for 
investors to be able to make an informed judgement on the proposed 
investment and the related risks. The annual report must be finalised 
within six months of the end of the financial period to which it pertains. 
Although the annual reporting obligations are in line with the common 
reporting obligations of commercial companies, neither the SICAR nor 
the SIF are subject to consolidated reporting.

The annual accounts must be audited, furthermore, by a certi-
fied Luxembourg independent auditor, which must inform the CSSF of 
serious violations of the applicable legal provisions or of any facts or 
decisions that could potentially threaten the continuity of the SICAR or 
SIF. A SICAR must submit half-yearly financial information to the CSSF. 
A SIF must submit yearly and monthly financial information to the CSSF.

Although a RAIF is neither subject to any prior regulatory approval 
nor to any ongoing direct supervision, it must qualify as an AIF and be 
managed by an authorised AIFM. It must also produce an offering docu-
ment and an audited annual report.

In terms of reporting requirements, the AIFM Law contains obli-
gations applicable to the manager of any AIF in scope. For SIFs and 
SICARs, those requirements will apply alongside the specific reporting 
rules of the SIF Law or SICAR Law that, to a large extent, are in line with 
the reporting rules of the AIFM Law. The AIFMD reporting framework 
mainly consists of annual reporting, disclosure to investors and regu-
lators’ requirements. Annual reports must be prepared at least once 
a year and within six months following the end of the financial year 
for each Luxembourg AIF managed or marketed in the EU. The annual 
reports will be audited and provided to investors upon request and to 

the CSSF. Disclosure requirements entails communication of certain 
information to be provided to investors before they invest in the fund 
(generally contained in an offering document). Such information relates, 
inter alia, to the AIF’s investment strategy and objectives, techniques it 
may employ and associated risks, the use of leverage and collateral and 
the procedures for issue and sale of shares, units or interests. Further 
aspects that need to be disclosed are as follows:
• the AIF’s valuation procedure and pricing methodology;
• a description of liquidity risk management and redemption 

arrangements;
• a description of all fees, charges and expenses and maximum 

amounts thereof, which are directly or indirectly borne by the 
investors;

• the policy on ensuring fair treatment of investors; and
• a description of any preferential treatment of investors.

In respect of reporting to the CSSF, a Luxembourg AIFM should regu-
larly report on the principal markets and instruments in which its AIFs 
trade and is required to disclose certain additional information encom-
passing, inter alia, the following:
• the percentage of the AIF’s assets that are subject to special 

arrangements arising from their illiquid nature;
• any new liquidity management arrangements;
• the AIF’s risk management systems;
• information on the AIF’s main categories of assets; and
• the results of any stress tests.

Frequency of reporting depends on the amount of assets under 
management.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Separately managed accounts may be structured as funds of one, 
or via discretionary investment management agreements with an 
investment firm.

In practice, funds of one would, in the context of separately 
managed accounts, be structured either as a single-investor unregu-
lated SCSp or as a dedicated compartment of a SIF or a RAIF.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The terms for an SCSp, including the duties and indemnification obliga-
tions of the manager, will be set out in a partnership agreement, and for 
a separately managed account, in an investment management agree-
ment, which may both be negotiated by the investor.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

A regulated fund with a dedicated compartment for each investor will 
usually fall under the scope of the AIFMD (see questions 1 to 6 for fund 
management). A single-investor SCSp will, in principle, and save if the 
vehicle is formed as a fully AIFMD-compliant AIF, not qualify as an AIF, 
subject to a condition that the vehicle has been formed at the express 
request of the investor (ie, reverse solicitation) and its constitutive docu-
ment precludes the admission of other investors.
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The marketing of funds of one will depend on the AIF status of the 
relevant fund, the licence and the country of origin of the manager (see 
questions 7 to 11 for fund marketing).

The management of separately managed accounts is usually 
deemed discretionary portfolio management, which (save in respect of 
funds qualifying as AIFs and in respect of which the portfolio manage-
ment will be done by the relevant fund’s AIFM) is a regulated activity 
falling within the scope of the Financial Sector Law, implementing 
MiFID rules.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

On 13 July 2017, ESMA issued an opinion to support supervisory 
convergence in the area of investment management in the context of 
the UK withdrawing from the EU, which sets out principles based on 
the objectives and provisions of the UCITS Directive and the AIFMD, 
which are applied to the specific case of relocation of entities, activities 
and functions following the UK’s withdrawal from the EU, under the 
assumption that the UK will become a third country after this time. It 
seeks to supplement the principles set out in the cross-sectoral opinion 
by addressing regulatory and supervisory risks in the area of invest-
ment management.

The EU Commission published two legislative proposals on 
12 March 2018 regarding:
• a directive amending both the UCITS Directive and the AIFMD with 

regard to the cross-border distribution of collective investment 
funds; and

• a new regulation on facilitating cross-border distribution of collec-
tive investment funds and amending the regulation on European 
venture capital funds and the regulation on European social entre-
preneurship funds.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

The Luxembourg Stock Exchange (LuxSE) operates via the two following 
markets: an EU-regulated market within the meaning of MiFID (regu-
lated market) and an exchange-regulated market, designated as the 
Euro MTF market.

Issuers of securities on the regulated market are subject to the 
obligations of various European directives that have been implemented 
under Luxembourg law in terms of prospectus approval and ongoing 
disclosure obligations. The CSSF is, as a rule, in charge of approving 
prospectuses for admission to trading on the regulated market. It 
should, however, be noted that prospectuses of open-ended funds 
admitted for distribution in Luxembourg are exempted from approval 
under the Law of 10 July 2005 on prospectuses for securities (the 
Prospectus Law), whereas prospectuses for closed-ended investment 
funds will need to be approved by the CSSF in accordance with the 
provisions of the Prospectus Law. Issuers whose prospectus has been 
approved in accordance with the Prospectus Law may benefit from the 
European passport for the admission to trading in more than one EU 
member state.

The Euro MTF market was launched in order to offer an alterna-
tive market to issuers that do not need to comply with EU regulations, 
in particular when they are not interested in passporting their secu-
rities to other EU-regulated markets. Prospectuses for an admission 
to trading on the Euro MTF market must be drawn up in accordance 

with the internal rules and regulations of the LuxSE (the Rules and 
Regulations). In the case of a listing on the Euro MTF market, the LuxSE 
is in charge of approving the prospectus. However, open-ended funds 
that are accepted by the CSSF for distribution in Luxembourg, are 
exempted from additional requirements on prospectuses (ie, a listing 
can be obtained on the basis of the offering document of the fund as 
approved by the CSSF).

The LuxSE now also features two dedicated professional segments 
available on each of the regulated market and the Euro MTF, whereby 
issuers only targeting professional investors can have their financial 
instruments admitted to trading. Securities admitted on one of these 
segments will not be accessible for retail investors, as trading on these 
segments is only allowed between professional investors.

The ongoing and periodic disclosure requirements applicable to 
issuers of securities depend on the market where the securities are 
admitted to trading.

For issuers whose securities are admitted to trading on the regu-
lated market, these obligations mainly arise from the Law of 11 January 
2008 on transparency requirements for issuers of securities, as amended 
(the Transparency Law), the Rules and Regulations and Regulation (EU) 
No. 596/2014 on market abuse (MAR).

Issuers whose securities are admitted to trading on the Euro MTF 
market do not fall within the scope of the Transparency Law. However, 
they will need to comply with the ongoing and periodic obligations 
detailed in the Rules and Regulations and MAR. Such ongoing and peri-
odic disclosure obligations include, for instance, the provision of annual 
reports and interim financial statements and the disclosure of all other 
important information affecting the securities or the issuer. More strin-
gent ongoing obligations apply to companies admitted to trading on the 
regulated market only.

It is worth noting that the LuxSE now also offers the possibility for 
issuers to have their securities listed on a specific section of the LuxSE’s 
official list without being admitted to trading on either the regulated 
market or the Euro MTF market. The securities official list (SOL) has 
been designed for issuers looking for visibility and for whom admission 
to trading is not a prerequisite, and who do not intend to be subject to 
the regulations related to admission to trading (notably MAR). Ongoing 
disclosure obligations will in this case be limited to certain communi-
cation requirements with regard to the LuxSE only as set out in the 
applicable SOL rulebook.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

It is possible to redomicile an overseas vehicle into Luxembourg if it 
is allowed under the law of the country where the overseas vehicle is 
domiciled.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

Other than the marketing restrictions referred to in question 7, and 
international financial sanctions, prohibitions and restrictive measures 
with respect to the fight against terrorist financing, there are no special 
rules in this regard.
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Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

Funds may invest in derivatives subject to compliance with the following 
provisions:
• article 41 of the UCI Law for UCITS;
• CSSF circulars 91/75 and 02/80 for Part II UCI; and
• CSSF circular 07/309 for non-retail funds organised as SIFs and 

RAIFs (SIF-like).

SICARs may only use derivative financial instruments for hedging 
purposes. 

Funds investing in derivatives must comply with the clearing obli-
gations, reporting obligations and risk and mitigation techniques set out 
in Regulation (EU) No. 648/2012 of the European Parliament and of the 
Council of 4 July 2012 on OTC derivatives, central counterparties and 
trade repositories (EMIR).

CSSF circular 18/698 includes detailed information on the obliga-
tions of the Luxembourg managers to monitor compliance with their 
obligations under EMIR.

Credit institutions, investments firms and trading venue operators 
shall comply with the provisions set out in Regulation (EU) No. 600/2014 
on markets in financial instruments (MiFIR).

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

Ahead of Brexit, the Luxembourg parliament adopted draft bills No. 
7401 (the First Brexit Law) and No. 7426 (the Second Brexit Law) on 
26 March 2019 and 28 March 2019, respectively, in respect of Brexit-
related measures to be taken in connection with the financial sector. 
The newly adopted rules grant special powers to the CSSF with a view 
to maintaining the good functioning and stability of the financial markets 
and guarantee the protection of investors in case of withdrawal of the 
UK from the EU without any deal (hard Brexit). The Second Brexit Law 
introduces a 12-month grace period to address any breach of invest-
ment restrictions triggered by the UK’s withdrawal from the EU. Fund 
managers would benefit from a one-year relief to rearrange their port-
folio and dispose their UK assets, to the extent required.

The CSSF published, on 10 April 2019, the circular 19/716 on 
the provision of investment services or the performance of invest-
ment activities and ancillary services in Luxembourg by third-country 
firms in accordance with article 32-1 of the Law of 5 April 1993 on the 
financial sector, as amended. The CSSF circular 19/716 outlines the 
different regimes available to these third-country firms under article 
32-1 and under MiFIR. Third-country firms that wish to provide invest-
ment services in Luxembourg to retail clients or to professional clients 
on request are required to establish a branch in Luxembourg. Where 
a third-country firm provides its investment services to per se profes-
sional clients or to eligible counterparties in Luxembourg, it may choose 
to provide investment services:
• through a branch established in Luxembourg; or
• from the third country on a cross-border basis without establishing 

a branch in Luxembourg (if there is an equivalence decision relating 
to the third country in which the firm has its central administration 
or its registered office).

Another key regulatory development derives from the law dated 
13 January 2019 establishing a register of beneficial owners, which 
entered into force on 1 March 2019. Companies in scope have until 
31 August 2019 to comply.

Finally, the CSSF clarified the requirements relating to the authori-
sation and organisation of Luxembourg managers in circular 18/698 
issued on 23 August 2018. This circular entered into force with imme-
diate effect and replaced and superseded the CSSF circular 12/546. 
As a result, existing investment fund managers as well as entities 
currently applying or intending to apply for a licence as investment fund 
managers may must review their organisation in order to comply with 
the requirements under the circular.

© Law Business Research 2019



www.lexology.com/gtdt 63

Norway
Børge A Grøttjord and Johan Christian Kongsli
Advokatfirmaet Grette AS

FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Fund management is primarily regulated by the Investment Fund Act 
2011 (IFA) (implementing Directive 2009/65/EC (the UCITS IV Directive) 
and Directive 2014/91/EU (the UCITS V Directive)), the Alternative 
Investment Fund Management Act 2014 (AIFMA) (implementing 
Directive 2011/61/EU (AIFMD)) and the regulations and executive orders 
made under these acts. In addition, some elements in the Securities 
Trading Act (STA) (implementing Directive 2004/39/EC (MiFID)) and the 
Norwegian MiFID II regulation of 4 December 2017 thereunder (imple-
menting Directive 2014/65/EU (MiFID II)), such as investment advice 
and fund management under licence to conduct asset management, 
serves to supplement the regulatory environment.

The Norwegian Financial Supervisory Authority (NFSA) is the 
regulator responsible for the ongoing supervision of funds and fund 
managers and for the issuance of supplementary regulations and 
formal guidance to the aforementioned acts. The NFSA is responsible 
for ensuring that the business of fund managers is carried out in 
accordance with applicable laws and regulations, pursuant to the NFSA 
Act 1956 (NFSAA).

From a regulatory perspective, there are two broad categories 
of investment funds in Norway: UCITS funds and non-UCITS funds, 
which are defined as alternative investment funds (AIFs). The IFA 
applies to all collective fund structures (independent pools of assets 
that have arisen through capital contributions from an undefined range 
of persons against the issuance of units in the fund and that consist 
essentially of financial instruments or deposits in a credit institution). 
Specific regulations regarding UCITS are set out in Chapter 6 of the 
IFA, implementing the UCITS requirements, such as investment restric-
tions, borrowing restrictions and redemption rights. Specific regulations 
regarding AIFs in the form of mutual funds are set out in Chapter 7 of 
the IFA and specific regulations regarding AIF management are set out 
in the AIFMA. AIFs include domestic funds, special funds (such as hedge 
funds) and other AIFs (such as private equity funds). Domestic funds 
are funds established in Norway that do not qualify as UCITS and are 
regulated specifically in Chapter 7 of the IFA, with authorisation from 
the NFSA to derogate from some of the UCITS requirements regarding 
investment strategy and redemption rights. Special funds are a subcat-
egory of domestic funds that derogate from an even wider spectrum of 
regulations, including borrowing restrictions.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Yes, fund administration falls within the scope of the Norwegian defini-
tion of fund management and is thus regulated in the IFA, the AIFMA 
and the NFSAA.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

The establishment of investment funds in Norway requires authorisation 
by the NFSA. Authorisation to establish UCITS in Norway may be given 
to UCITS managers authorised by the NFSA or by managers author-
ised within the European Economic Area (EEA), under the ‘passporting’ 
process (see question 4). AIFs may be established by AIF managers 
authorised by the NFSA or with authorisation for management of similar 
funds within the EEA, pursuant to the passporting process.

Each fund shall be authorised separately and the application for 
fund authorisation shall include the following:
• the fund’s articles of association as set by the board in the fund’s 

management company;
• the depositary agreement; and
• information about outsourcing, if applicable.

The NFSA shall determine the application within two months of 
receiving a complete application and authorisation shall be granted if 
the NFSA approves the management of the particular fund and if the 
statutory requirements of the fund’s articles of association, depositary 
and outsourcing are met.

Key requirements for fund managers providing services in Norway 
are as follows:
• organisation restricted to limited liability companies or public 

limited liability companies;
• authorisation by the NFSA or within the EEA (notified according to 

the passporting procedure where applicable); and
• compliance with organisational and business requirements, 

including a fit and proper assessment, adequate policies and 
procedures for risk management, conflict of interest manage-
ment, compliance, remuneration, transparency, valuation, financial 
reporting, due diligence and other business functions, as set out 
in the IFA.

A Norwegian alternative investment fund manager (AIFM) applying for 
authorisation to manage an AIF other than a Norwegian special fund 
would essentially need to comply with the requirements stipulated 
above and must be a limited liability company. The formation of the AIF 
(apart from AIFs formed as Norwegian domestic or special funds) is, 
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however, not contingent upon the NFSA’s approval of the fund rules (or 
similar documentation).

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

Norwegian fund regulation applies to funds, management and other 
regulated fund activities carried out in Norway or marketed to investors 
in Norway. Initially a division has to be made between managers estab-
lished inside and outside of the EEA. In the former case, the manager 
would need an authorisation in its home country and activities may 
subsequently be performed in Norway, either from the overseas manag-
er’s home country or from inside Norway, subject to the establishment 
of a Norwegian branch office. If the manager has already been granted 
authorisation in its home country within the EEA pursuant to either the 
UCITS V Directive or the AIFMD, the overseas manager may ‘passport’ 
its licence into Norway via the competent supervisory authority in its 
home country, and a separate authorisation from the NFSA is thus not 
necessary. Following such ‘passporting’ it is also possible for the over-
seas manager to manage Norwegian funds, provided that the manager’s 
authorisation in its home country includes management of fund types 
comparable to the type of Norwegian fund the manager wishes to 
manage. However, in relation to management of a Norwegian UCITS or 
a Norwegian domestic or special fund, a separate authorisation must be 
obtained from the NFSA, which includes approval of the (revised) fund 
rules. The manager must also ensure that it can make disbursements 
to unitholders, redeem units, provide investors with required informa-
tion and handle complaints in Norway. If an overseas manager wishes 
to manage a Norwegian AIF that is not a domestic or special fund, no 
separate authorisation from the NFSA is required.

A fund manager established outside the EEA may only perform 
management activities or provide services to Norwegian investors 
provided that the manager has been granted an authorisation from the 
NFSA in accordance with the Norwegian regulatory requirements.

Management of all investment funds in Norway thus requires that 
the manager is authorised either in Norway or by the authorities in 
the EEA home state where the passporting procedure applies. There 
is, however, one exception to the authorisation requirement: in accord-
ance with article 3(2) of the AIFMD, management of AIFs below the 
relevant thresholds may be carried out without authorisation provided 
that the AIFMs are registered in an NFSA register. Note that unauthor-
ised, registered AIF managers may only carry out marketing activities 
to professional investors (see question 7). The exception applies to 
managers that manage AIFs whose assets under management in total 
do not exceed either:
(i) €500 million when the portfolios consist of AIFs that are unlever-
aged and have no redemption rights exercisable during a period of five 
years following the date of the initial investment in each AIF; or
(ii) €100 million for types of AIFs other than those mentioned in (i).
These managers are only subject to Chapter 9 of the AIFMA regarding 
supervision by the NFSA and the registration and reporting require-
ments pursuant to the AIFMD.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

Acquisition of a qualifying holding in a management company may only 
take place after the acquirer has notified the NFSA thereof. ‘Qualifying 
holding’ is defined as a direct or indirect holding in an investment fund 

management company that represents at least 10 per cent of the capital 
or the voting rights, or a holding that makes it possible to exercise a 
significant influence over the management of the manager in which that 
holding subsists.

Additional authorisation is required when a holding in an investment 
fund management company exceeds thresholds of 20, 30 and 50 per 
cent of the capital. The NFSA may refuse such acquisitions within three 
months of receiving the notification if the acquirer cannot be considered 
fit to ensure sound and prudent management of the company.

Changes in the qualified holding of authorised managers of funds 
that fall outside the scope of the IFA (see definition of ‘investment fund’ 
in question 1) require notification to the NFSA, as such changes are 
considered changes to the basis for authorisation.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

The IFA sets out remuneration rules that govern managers’ compen-
sation and profit-sharing agreements, and implements the UCITS V 
Directive regarding fund managers. Key requirements are that manage-
ment companies shall establish and practise remuneration policies and 
practices that promote sound and effective risk management, consistent 
with the investment strategy of the funds managed by the management 
company. The remuneration policies shall apply to employees with 
material impact on the risk profiles of the management company or 
funds subject to its management, including senior managers, employees 
with control tasks and employees receiving similar remuneration as 
senior managers. The remuneration policies shall be proportionate to 
the nature, extent and complexity of the business.

The AIFMA sets out similar remuneration rules for AIF mangers, in 
line with the objective in the UCITS V Directive of harmonising remuner-
ation rules within the capital market and especially in UCITS and AIFs.

UCITS management companies are further subject to restrictions 
on remuneration from or to anyone other than the investment fund, 
which is only allowed in the following circumstances:
• if the unitholders are informed about the type and value of the 

remuneration, or the calculation method if the value cannot be 
determined; or

• if the remuneration is suitable to improve the quality of the busi-
ness and will not impair the manager’s compliance with the fund’s 
interests.

These restrictions do not, however, apply to actual costs that ensue 
or are necessary in order for the company to continue its business, 
including costs for the depositary, the market place, the securities 
register and legal advisers unless the cost may raise conflicts with the 
management company’s obligation to act in an honest and professional 
manner in accordance with the fund’s interests.

Note that fund managers who offer investment advice or active 
funds management are subject to the restrictions regarding remunera-
tion from anyone other than the customer (inducements), as set out in 
MiFID II (implemented in the Norwegian MiFID II regulation). In short, 
this entails that such fund managers shall not receive any remunera-
tion, discounts or non-monetary benefit from anyone other than the 
customer, except for minor non-monetary benefits.
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FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

UCITS
Norwegian UCITS may be marketed in Norway by foreign managers, 
provided notification of the marketing is sent to the NFSA, pursuant to 
the passporting procedure. The same applies to UCITS established in 
another EEA state, which may be marketed in Norway by Norwegian or 
foreign managers after the competent authority in the fund’s home state 
has transmitted notification of marketing to the NFSA, pursuant to the 
passporting procedure.

AIFs to non-professional investors
AIFs that are not domestic funds may be marketed to non-professional 
investors by a manager authorised by the NFSA. Managers authorised 
in another EEA country may apply for such authorisation by providing 
the following information:
• a business plan that identifies the fund and the fund’s home country;
• information about the fund, which is available for investors;
• a key investor information document (KIID), which fulfils the EU 

packaged retail and insurance-based investment products require-
ments (Regulation (EU) No. 1286/2014);

• confirmation from the home state that the fund can be marketed to 
non-professionals; and

• a description of the planned marketing and sale, and the meas-
urements to ensure marketing to non-professionals in accordance 
with good business practice.

If the AIF is established outside the EEA, the following additional criteria 
must be met: the manager complies with the AIFMA (except for rules 
regarding depositaries) and the manager’s home state is not listed as a 
Financial Action Task Force country.

Foreign investment funds that are not considered UCITS (not 
covered by the EEA rules corresponding to the UCITS V Directive), 
may be marketed to non-professional investors in Norway subject to 
Norwegian authorisation from the NFSA. Such authorisation may be 
granted on the following conditions:
• the manager of the investment fund has transmitted such informa-

tion and documentation to the supervisory authority as required 
by the NFSA;

• satisfactory supervisory cooperation has been established between 
the supervisory authority in the management company’s home 
state and Norway;

• the investment fund and its management are subject to adequate 
supervision in the home state;

• the investment fund and its management meet the requirements 
imposed for carrying on business in the home state, and these 
requirements provide investors in Norway with protection at least 
in line with the protection provided to them when investing in 
domestic funds;

• the manager of the investment fund makes the arrangements 
necessary to make payments to the participants, redeem units and 
provide the information that the undertaking is required to prepare 
pursuant to the rules in the home state; and

• the sale in Norway of units in the investment fund takes place 
through one of the following:
• an authorised management company (with a Norwegian 

authorisation, an EEA authorisation pursuant to the pass-
porting process or with Norwegian permission for foreign 
managers authorised outside the EEA);

• a credit institution entitled to carry out financing activities 
in Norway;

• an insurance company entitled to carry out insurance activi-
ties in Norway; or

• an investment firm entitled to provide investment services 
in Norway.

Norwegian special funds may be marketed to non-professionals 
provided the fund and the manager comply with Chapter 7 of the IFA, 
and the market communication makes it clear that the fund is a special 
fund. The NFSA may, however, restrict the fund manager of a special 
fund from marketing and selling the fund to non-professionals.

AIFs to professional investors
The marketing of Norwegian AIFs to professional investors may be 
carried out by Norwegian-authorised fund managers, but also by 
registered fund managers without authorisation, provided that such 
managers are covered by the small manager exemptions set out in the 
AIFMD, as described in question 4.

AIFs established in another EEA state can be marketed to 
Norwegian professional investors by authorised EU fund managers by 
notification to the NFSA via the EU marketing passporting procedure, 
giving the NFSA 20 days to assess whether to deny the marketing in 
case of non-compliance with relevant regulations.

8 What marketing activities require authorisation?

The definition of marketing varies depending on the type of investment 
fund. Marketing of UCITS is defined in the IFA regulation as an invi-
tation or inducements to participate in a fund, which is targeted at or 
is particularly suitable to have effect in Norway. Marketing of AIFs is, 
however, defined in the AIFMA as to directly or indirectly offer units or 
shares of an AIF to, or place such units or shares with, investors, on the 
initiative, or on behalf of, the manager.

Notwithstanding that the above definitions are different, the anal-
ysis of what constitutes marketing and thus requires an authorisation 
would, in practice, be the same for a UCITS and an AIF, and marketing 
is considered to be all types of advertising or promotion of funds, such 
as advertising in the mass media, cold calling, emails, oral informa-
tion provided at the offices of the fund or its promoter (if the offices 
are located in Norway) and websites using the Norwegian language or 
otherwise containing information specific to the Norwegian market or 
Norwegian investors. All activities aimed at a potential investor, such as 
information given prior to an investment, are considered to constitute 
marketing. This means that the scope of marketing activities requiring 
authorisation is wide.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

The territorial scope of the fund marketing regulation is ‘marketing in 
Norway or marketing activities from outside of Norway which is targeted 
towards Norway or is in any way tailored to have an effect in Norway’.

See question 7 regarding authorisation requirements for marketing.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

An overseas manager conducting marketing of a UCITS or an AIF must 
ensure that payments (eg, dividends), redemptions and disclosure of 
information relating to the fund can be made in relation to investors. 
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These requirements may be satisfied through the appointment of a local 
paying agent to be responsible for the aforementioned activities (see 
question 7).

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

The general requirements regarding good business conduct in the IFA, 
AIFMA and STA will apply to such activities. See also question 6.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

‘Retail funds’ are commonly referred to as being funds available and 
generally eligible for non-professional investors. ‘Non-professional 
investors’ are defined as investors other than professional investors. 
‘Professional investors’ are defined in accordance with the definition set 
out in MiFID II, implemented in Norway in the STA and the Norwegian 
MiFID II regulation thereunder. The following apply to funds available to 
non-professional investors.

Open-ended retail funds
Investment funds are categorised as UCITS or AIF, and the latter 
includes domestic funds, special funds and other AIFs (see question 1). 
Open-ended retail funds may be structured as UCITS or domestic funds.

Norwegian ‘investment funds’ are classified as a special type of 
legal vehicle or entity. All such funds established in Norway have their 
own business register number and are registered in the Norwegian 
register of business entities as mutual funds. A Norwegian fund is, 
however, of a semi-contractual nature, and does not have its own board 
of directors, managing director or employees. Investment funds may 
only be established by an authorised fund manager (authorised in 
Norway or within the EEA where the passporting process is applicable) 
and funds are formed by adoption of the fund’s articles of association 
and the NFSA’s approval of the articles and the application for authorisa-
tion. The fund manager is appointed in the fund’s articles of association 
and the manager acts on behalf of the fund. Unitholders in the fund 
exercise influence in the fund’s management through representation in 
the management company’s board of directors and not in the fund itself.

Collective investment structures established as legal vehicles 
other than the above-mentioned ‘funds’, such as a limited liability 
company (AS) or as a partnership (ANS, DA or KS) or similar foreign 
entities, may also fall within the scope of Norwegian fund regulation, 
based on individual assessments. Open-ended funds will usually fall 
within the scope of the IFA. The AIFMA regulates managers and not 
funds as such, and is therefore not restricted to certain kinds of legal 
vehicle. If Norwegian fund regulation applies to such other legal vehi-
cles, the requirements regarding authorisation and establishment by a 
manager described above apply.

Closed-ended retail funds
Investment funds subject to the IFA shall, in general, be open for 
subscription and redemption twice a month (open-ended). The NFSA 
may, however, grant permission for domestic funds, to some extent, 
and for special funds, to derogate from these requirements and thus 
be closed-ended funds, which may be available to non-professional 
investors, subject to the general investor protection rules in MiFID II 
and the STA. Funds subject to further restrictions than these permitted 

restrictions fall outside the definition of investment funds and are thus 
not subject to the IFA and the retail protection therein. Such closed 
funds are generally not considered retail funds. There are no restric-
tions regarding the legal vehicle used to establish closed-ended funds 
in Norway.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The establishment and operation of all investment funds, including 
open-ended retail funds, are governed by the IFA regulations and effec-
tive orders made by the NFSA. In addition, the rules of the specific 
fund, as well as regulations, guidelines and recommendations by the 
Norwegian Fund and Asset Management Association, apply. AIFs are 
also governed by the AIFMA, the AIFM regulations and executive orders 
made thereunder.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

The establishment and marketing of funds available to non-profes-
sionals require authorisation, either from the NFSA or by the 
regulator in an EEA state where the passporting procedure applies (see 
questions 3, 4 and 7).

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

There are no formal restrictions governing who may market retail funds 
or the intended recipient of such marketing. Instead, retail funds can 
be marketed to any type of investor. Furthermore, the marketing entity 
does not need to be licensed or authorised provided that the marketing 
does not include the offering of funds or would otherwise require 
a licence pursuant to MiFID II or under the STA. See, however, ques-
tions 7 and 8.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

The IFA generally applies to retail funds, as the Act is aimed at protecting 
non-professionals. Non-retail funds are, however, subject to specific 
regulations and exceptions in Chapter 7 of the IFA. The AIFMA provides 
specific regulation of AIFs marketed to non-professionals, such as the 
requirement for authorisation (compared with unauthorised registered 
managers of AIFs to professionals) and the additional requirement for 
Norwegian marketing authorisation for each fund.

Retail funds are characterised by extensive consumer protection 
rules whereby a manager of a retail fund must comply with a variety of 
special requirements that are not applicable in relation to other types 
of investment fund.

The most prominent requirement is the obligation to act exclusively 
in the common interest of the unitholders. Furthermore, the manager is 
required to, inter alia, maintain or cause to be maintained a register of 
all holders of units in the fund, immediately redeem a unit upon request 
from a holder and to maintain a suitable diversification of investments 
in accordance with the principle of ‘risk spreading’ (see question 17).
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Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

Investment restrictions
The investment of retail funds shall follow the risk-spreading principle 
and be made in financial assets associated with high liquidity, including 
transferable securities, money market instruments, derivative instru-
ments, units in other UCITS and deposits with credit institutions. As a 
general rule, however, subject to exemptions, the value of the instruments 
issued by any single issuer may not exceed 5 per cent of the fund’s value.

Borrowing restrictions
A management company may not raise loans on behalf of an invest-
ment fund, impose on the fund surety or guarantee obligations or post 
the investment fund’s assets as security. A management company may 
not sell financial instruments not owned by the fund, unless specifically 
approved by the NFSA. This borrowing restriction does not, however, 
restrict the management company from, on behalf of the fund, raising 
short-term loans of up to 10 per cent of the fund’s assets and posting 
the fund’s assets as security for fulfilment of derivative contracts.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Norwegian retail funds that are organised as investment funds, as 
described in question 12, will be covered under the Norwegian partici-
pation exemption method and be tax exempt for gains on shares in, and 
distributions from, companies resident in the EEA. An investment fund 
will also be tax exempt for gains on shares in companies outside the 
EEA. Three per cent of dividends that are exempt under the exemption 
method will be subject to a taxation of 23 per cent.

Regarding taxation of interest income, a retail fund organised as an 
investment fund will, as a starting point, be taxable with 23 per cent on 
interest income received. Securities funds may claim income deductions 
in respect of the amounts distributed to their unitholders. Deductions 
can, however, only be claimed to the extent that the distributions shall 
be taxed as interest on the part of the unitholders.

On rare occasions, funds organised as limited liability companies, 
limited partnerships and other legal vehicles may be considered retail 
funds. If so, they are subject to taxation regulation applicable to the 
specific legal vehicle; see question 29 regarding tax treatments of legal 
entities other than investment funds.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The assets of all Norwegian investment funds shall be administered by 
and entrusted to a depositary for safekeeping. The fund manager must 
appoint a single independent depositary for each fund that it manages.

Only EEA credit institutions (with licences granted in an EEA 
home country and established in Norway through a branch) may act as 
depositaries. The engagement of a custodian may not be permitted for 
an entity whose interests may come into conflict with the management 
company or the unitholders.

The IFA and regulations thereunder set out certain commitments 
and obligations on depositaries and funds, which mirror the obligations 
regarding depositaries in the UCITS V Directive.

The organisational and governance requirements for UCITS also 
contribute to the protection of the fund’s assets.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

A fund established in Norway as an investment fund is semi-contractual, 
based on the articles of association, and does not have its own board of 
directors, managing director or employees. These functions are fulfilled 
by the manager of the fund. Unitholders in the fund exercise influence 
in the fund’s management through representation in the management 
company’s board of directors and not in the fund itself. The fund itself 
only has a unitholders’ meeting, which decides on changes to the fund’s 
articles of association and mergers. Such decisions require consent 
from a qualified majority of 75 per cent. Fund managers are, however, 
subject to detailed regulation regarding governance requirements 
etc, implementing the UCITS V Directive governance requirements, 
primarily including risk management, handling of potential conflicts of 
interest and acting in a manner that maintains the public’s confidence 
in the fund market. More detailed guidance is provided by the NFSA.

In connection with the authorisation process (and upon revision 
thereof), the management company is required to submit to the NFSA a 
number of documents, including, for example, the prospectuses, KIIDs, 
an annual report and a semi-annual report. Upon authorisation being 
granted, the fund manager and the retail fund will be registered in the 
NFSA’s public register. The management company must have a board of 
directors that consists of at least five members and a managing director, 
and is obliged to maintain, or cause to be maintained, a register of all 
holders of units in the fund.

In addition, a management company must document and preserve 
each portfolio transaction for all UCITS it manages. The documentation 
must be retained for at least five years and must contain sufficient infor-
mation in order to reconstruct each transaction performed.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

A management company must submit a semi-annual report containing 
a profit and loss account and a balance sheet for the management 
company itself to the NFSA. Quarterly reports must also be submitted 
for each retail fund managed, including information on, for example, the 
type of fund managed, net asset value of the fund assets, fees charged 
for the subscription and redemption of units in the fund and the assets 
and liabilities of the fund.

For each fund, the manager shall publish an annual report with 
annual financial statements and a management report, as well as a 
semi-annual report.

The semi-annual report shall contain information, inter alia, on the 
following:
• the fund’s financial instruments;
• bank deposits;
• liabilities resting on the fund;
• number of units issued;
• the value of a unit less redemption fee;
• all obligations resulting from the fund’s transactions undertaken in 

the reporting period;
• returns in the reporting period and returns in the last five years;
• other matters that are assumed to be of interest to the unitholders 

and that are necessary in order to assess the fund’s development 
and position; and

• the management fee.
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Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

A Norwegian UCITS is, by statute, an open-ended investment fund avail-
able to the public. As such, the fund must accept investments. In general, 
no restrictions may be placed on the issue, transfer and redemption of 
units in the funds. However, it is possible to impose rules stipulating, 
for example, a minimum subscription amount. Upon the request of a 
unitholder, a unit must be redeemed immediately and may only be post-
poned under extraordinary circumstances.

A Norwegian domestic or special fund may, however, subject to 
the NFSA’s consent, incorporate restrictions on the issue of units in the 
fund. In addition, a special fund may limit the possibility for investors to 
redeem their units to once per year. Restrictions must be incorporated 
in the fund rules that must be approved by the NFSA in connection with 
the formation of the fund.

Investment funds shall be open for subscription and redemption of 
units in cash at least twice a month. A unitholder may request redemp-
tion of his or her units unless:
• otherwise prescribed by agreement on defined contribution pension 

pursuant to the Defined Contribution Pension Act or an individual 
pension scheme pursuant to the Individual Pension Schemes Act;

• under special agreement with major unitholders the management 
company limits the number of units whose redemption may be 
requested by the latter during specified periods;

• if called for in the interest of the unitholders or the public, the NFSA 
orders the management company to wholly or partially suspend 
the right of redemption; or

• the management company adopts a decision to liquidate the fund 
or the management company’s authorisation has lapsed or been 
withdrawn, after which units of a fund must not be issued or 
redeemed after.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Non-retail funds are commonly referred to as being funds solely avail-
able and eligible for professional investors.

Different types of legal vehicle may be used for the establishment 
of a non-retail fund and in general the fund type will govern the choice 
of vehicle. In this context, and from a Norwegian perspective, non-retail 
funds comprise AIFs.

The main legal vehicles used to set up non-retail funds in Norway 
are investment funds, limited liability companies and limited partner-
ships considered AIFs. Limited liability companies are formed through 
the signing of a memorandum of association, while limited partnerships 
are formed through the acceptance of the partnership agreement.

Norwegian private equity funds and real estate funds are primarily 
formed as limited partnerships but may also be formed as limited 
liability companies. An essential difference between a retail fund and a 
non-retail fund is that the latter does not have to be separate from the 
fund manager and merely consist of the fund assets. Consequently, a 
non-retail fund can be a legal person with the ability to assume rights 
and obligations. Furthermore, a non-retail fund could be internally or 
externally managed. In the former case, the fund is the manager and 
the entity is required to possess all functions necessary to be able to 
comply with applicable laws and regulations.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

Funds that are solely marketed and sold to professional investors are 
regulated by the fund’s rules, the IFA and the AIFMA, but are exempted 
from the particular statutory requirements protecting non-profes-
sional investors, such as investment restrictions and redemption and 
subscription rights. Specific regulations regarding the marketing and 
sale to professional investors are set out in Chapter 6 of the AIFMA.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

With the exception of non-retail funds in the form of domestic funds 
or special funds, subject to the IFA, there is no requirement to obtain 
authorisation for the establishment of a non-retail fund (AIF). The activi-
ties requiring authorisation are, instead, the management of a non-retail 
fund (see the AIFMA regarding implementing the AIFMD). Marketing 
is subject to notification (see the AIFMD and AIFMA) and licence for 
managers established outside the EEA.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

Anyone can market a non-retail fund, provided that the marketing does 
not go beyond the concept of ‘promotion’. The marketing entity would 
not need to be licensed or authorised unless the marketing activities 
include the offering of the funds or would otherwise require a MiFID II 
licence or authorisation pursuant to the AIFMA.

As a main rule, non-retail funds may only be marketed to profes-
sional investors as defined in the STA and the Norwegian MiFID II 
regulation (implementing MiFID and MiFID II). Marketing of non-retail 
funds to non-professional investors is subject to a licence requirement 
for each fund. In addition, special requirements for sound business 
conduct will apply, effectively limiting the ability to market non-retail 
funds to non-professional investors to an extent that only leaves a small 
window for compliant marketing.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

No. Even though a non-retail fund may only be marketed to retail 
investors subject to certain prerequisites, there is no prohibition on 
an investment being made by a retail investor on a reverse-solicita-
tion basis.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

Fund managers of AIFs directed at professional investors are required 
to establish arrangements to avoid the funds being marketed to retail 
investors. In general, however, there are fewer requirements imposed 
on managers of non-retail funds as opposed to managers of retail funds. 
Special regulations for domestic funds and special funds, which may be 
considered non-retail, are set out in Chapter 7 of the IFA, and special 
regulations for the marketing of AIFs that are not domestic funds are 
set out in Chapter 6 of the AIFMA.
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Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

Non-retail funds organised as investment funds are subject to the same 
tax regulation as described in question 18.

Non-retail funds organised as a limited liability company will be 
covered under the participation exemption method and be tax-exempt 
for gains on shares in, and distributions from, companies resident in 
the EEA. Such funds will also be tax-exempt for gains on shares in, and 
distributions from, companies outside the EEA provided that the fund 
holds at least 10 per cent of the share capital for a period of at least 
two years and that the company is not resident in a low-tax jurisdiction. 
However, 3 per cent of dividends, which is exempt under the exemption 
method, will be subject to a taxation of 23 per cent. Interest income of 
non-retail funds that are organised as limited liability companies will be 
taxed at 23 per cent.

Non-retail funds that are organised as partnerships will be treated 
as transparent entities for tax purposes and taxed in the hands of the 
partners. Any partner of the partnership that is organised as a limited 
liability company will thus be covered under the participation exemption 
method to the same extent as if the investment was done directly by 
the partner.

Interest income of non-retail funds that are organised as partner-
ships will be taxed at 23 per cent in the hands of the partners.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Managers of AIFs shall ensure that a single depositary is appointed for 
each AIF it manages. The AIFMA implements the AIFMD regulations on 
depositaries and funds’ assets protection, including depositary quali-
fications and regulations regarding, inter alia, liability, control, cash 
management, conflict of interest, outsourcing and reporting to the 
NFSA. See question 19.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

The manager of non-retail funds shall comply with the governance 
requirements set out in the AIFMA, implementing the AIFMD. These 
include conducting operations in a professional manner so that the 
public’s confidence in the fund market is maintained, as well as adequate 
risk and liquidity management, handling of potential conflicts of interest 
and establishing a remuneration policy compatible with such require-
ments, designation of a depositary and filings to the NFSA. Members 
of the board, the general manager and other executive officers in the 
management company must satisfy the fit and proper requirements at 
all times.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

AIFMs shall provide a report to the NFSA on a semi-annual basis.
The reporting requirements regarding non-retail funds vary 

depending on the fund type and the value of assets under manage-
ment. In general, the manager or the fund (as the case may be) must 
report more frequently and in greater detail in relation to funds that 
are marketed to retail investors and whose asset value exceeds certain 

thresholds. For funds applying gearing, reporting requirements are 
found in the Commission Delegated Regulation (EU) No. 231/2013.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Management of separate accounts (discretionary portfolio management) 
is typically structured through an agreement between the investor and 
the manager whereby an investment strategy (portfolio allocation etc) 
is determined based on the investor’s investment horizon and risk 
profile. The manager then makes investments relating to the portfolio 
on a discretionary basis without having to obtain prior approval for each 
transaction from the investor.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The key legal issues to be determined include standard of care, 
indemnification, the parties’ obligations to cooperate, fee structure, 
reinvestments, distributions, transparency and reporting requirements 
towards investors. Initially, the manager must categorise the investor as 
either professional or non-professional and such categorisation there-
after governs the obligations of the manager.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

The management of separate accounts is a regulated activity falling 
within the scope of the STA and the MiFID II regulation, implementing 
MiFID and MiFID II. The regime differs from fund management. 
Management of separate accounts may be provided by investment 
firms authorised by the NFSA, investment firms authorised within the 
EEA who have fulfilled the notification requirement pursuant to the 
MiFID passporting procedure, and by authorised managers of UCITS 
and AIFs with additional authorisation to provide individual portfolio 
management.

Marketing in the sense of ‘promoting’ separately managed 
accounts is not a regulated activity and does not require authorisation. 
All marketing material is, however, subject to the Norwegian Marketing 
Practices Act and requires the marketing to be consistent with generally 
accepted marketing practices.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

No.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

Exchange traded funds (ETFs) can be authorised as investment funds 
under the IFA. The European Securities and Markets Authority Guidelines 
on ETFs and other UCITS issues are implemented in Norway and the 
NFSA supervises the ETF’s compliance with the requirements set out 
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therein, including specific requirements regarding the prospectus, the 
KIID and other marketing material. Non-retail exchange traded funds 
are subject to the general requirements for stock exchange listing set 
out in the STA and the Norwegian Stock Exchange Act.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

No, it is not possible to redomicile a foreign UCITS or equivalent to a 
Norwegian special fund in Norway. Especially in cases where the over-
seas vehicle has variable capital (eg, a SICAV), Norwegian legislation 
would not permit the maintenance of such funds. However, Norwegian 
legislation would allow for the merger between a Norwegian UCITS 
and a foreign UCITS where the Norwegian fund is the receiving fund. A 
merger between a foreign AIF and a Norwegian AIF is not regulated by 
Norwegian investment fund legislation.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

No.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

Yes, investment funds regulated by the IFA (collective fund structures) 
are subject to special requirements. Collective fund structures (UCITS 
and domestic funds) are subject to requirements in the IFA and regula-
tions thereunder on the use of derivatives that mirror the obligations in 
the UCITS V Directive. Domestic funds, which are divided into special 
funds and other domestic funds, are exempted from some of the UCITS 
V obligations, including requirements relating to liquidity, counter-
party restrictions, permissible derivatives products and total exposure. 
Special funds have greater flexibility with regard to permissible deriva-
tives products and total exposure requirements compared to other 
domestic funds.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Activity involving the management, investment and marketing of funds 
is mainly regulated by the following:
• the Undertakings for Collective Investment Law, enacted by Law 

No. 16/2015 of 24 February 2015 (the UCI Law), which implemented 
in Portugal Directive 2009/65/EC on Undertakings for Collective 
Investment in Transferable Securities (UCITS) (the UCITS 
Directive), and Directive 2011/61/EU on alternative investment 
fund managers (AIFMD), as amended from time to time;

• Portuguese Securities Exchange Commission (CMVM) Regulation 
No. 2/2015 on Undertakings for Collective Investment, which 
sets forth more specific rules regarding certain aspects of the 
UCI Law; and

• the Portuguese Securities Code, enacted by Decree-Law No. 486/99 
of 13 November 1999, as amended from time to time, which entered 
into force on 1 March 2000.

The CMVM is the main regulatory body in relation to investment funds.
Further, fund managers, as financial institutions, are also subject 

to prudential supervision under the Bank of Portugal (BoP), along with 
the applicable provisions of the Portuguese Banking Law, enacted by 
Decree-Law No. 298/92 of 31 December 1992, as amended from time to 
time, and all complementary legal documents in connection therewith.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration activities are subject to specific legal provisions, 
including the duty of care, outsourcing and liability of the parties 
involved etc.

Further, some support services, depending on their specific scope, 
may be deemed investment services or activities, or ancillary services, 
thus being subject to specific authorisation by the BoP or the CMVM, as 
applicable.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

The CMVM authorises the setting up of funds. When requesting such 
authorisation, the relevant fund manager must provide the CMVM 
with the fund’s documentation (notably, the key investor information 

document and the full prospectus of the fund), which must also include 
the fund regulations.

In addition, the CMVM must also be given copies of the agreements 
to be executed between the management company and the depositary; 
the distributors or entities that will market the fund; and any other enti-
ties that will render services to the fund or to the fund manager.

Documents corroborating the acceptance of the services rendered 
by all entities involved in the fund’s activities must also be delivered 
to the CMVM.

Authorisation is issued within 20 days (or 40 days in the case of 
self-managed collective investment companies) of the receipt of either 
the request or of any supplementary information or amendments to 
the documents required by the CMVM. If, at the end of this period, the 
applicants have not yet been notified of the success of their application, 
authorisation is considered to have been tacitly granted.

The CMVM may refuse to grant authorisation if the applicant does 
not submit the required documentation or if the fund manager in ques-
tion engages in irregular management of other investment funds.

Once authorisation is granted, a fund will be fully set up from the 
moment the first subscription is settled in the case of opened-ended 
funds; from the moment the initial subscriptions are settled in the case 
of closed-ended funds; or from the date the by-laws are registered with 
the Commercial Companies Registry Office in the case of investment 
companies.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

No. Considering that fund managers are financial institutions carrying 
out intermediation activities, in order to provide their services in Portugal 
they will need to be incorporated in Portugal or resort to the passport 
regime, notably, the freedom of services or the freedom of establish-
ment under the UCITS Directive, the AIFMD or Directive 2013/36/EU 
(the Capital Requirements Directive IV).

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

Yes. The Portuguese Banking Law establishes that any entity or legal 
person wishing to acquire or to raise a qualifying shareholding in a fund 
manager, to the extent that it surpasses the 10, 20, 33 or 50 per cent 
share capital threshold, or if the fund manager becomes a subsidiary of 
the acquirer, will have to file an authorisation application with the BoP.
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Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

Yes. Article 139 et seq of the UCI Law establishes that the fund manager 
is remunerated through a management fee, which may comprise a vari-
able component. The fixed or variable components of the management 
fee and its calculation methods must be clearly foreseen in the fund’s 
constitutional documents.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Yes. The marketing or distribution of funds is defined as an activity 
directed towards investors with a view to promoting or proposing the 
subscription of units or shares, regardless of the means of communi-
cation used.

The entities that are legally permitted to market funds are 
as follows:
• fund managers;
• depositaries;
• financial intermediaries registered or authorised by the CMVM to 

perform the relevant activities, namely those of placement and the 
reception and transmission of orders on behalf of third parties; and

• other entities, as foreseen in CMVM Regulation No. 2/2015 and 
subject to its authorisation. As regards fund marketing, such enti-
ties must observe the same rules and are subject to the same 
supervision as that exercised over financial intermediaries.

8 What marketing activities require authorisation?

As described in question 7, the UCI Law encompasses a very broad 
concept of marketing and, as such, any activity falling within this scope 
will require that the relevant marketing entities secure authorisation 
for such purpose.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

No. As described in question 7, entities permitted to perform fund 
marketing activities in Portugal must be incorporated in Portugal or 
resort to the passport regime, notably, the freedom of services or the 
freedom of establishment under the UCITS Directive, AIFMD or the 
Markets in Financial Instruments Directive 2014/65/UE.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

There is no need to have a local entity involved, provided that the foreign 
marketing entity has a proper licence (eg, under the passport regime).

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

The conditions according to which fund marketing is rewarded should 
be defined in the marketing contract. It is admissible for the marketing 
agent to be paid through the total or partial amount of the subscrip-
tion, redemption or transfer commission, provided that this option is 
foreseen in the constitutional documents of the funds. Under the UCI 
Law, and contrary to the previous regime, the fund manager cannot 
receive the entirety or part of the marketing fee unless it conducted the 
marketing of the fund itself.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

Despite the fact that the concept of a retail fund is not entirely appli-
cable under Portuguese law, for the purposes of this chapter, the 
term ‘retail fund’ shall refer to the Portuguese legal concept of UCITS, 
which are aimed at investing capital obtained from the public and are 
subject to a risk-sharing principle and the pursuit of the relevant partici-
pants’ interest.

AIFs, if publicly distributed real estate investment funds, could to 
a certain degree be assimilated to the retail fund concept. Nonetheless, 
considering that such AIFs are subject to a stricter framework and that 
their regulation is not harmonised throughout the EU, such grounds 
hamper their qualification as retail funds.

A retail fund may take one of the following two forms or structures, 
both subject to the licensing procedures described in question 3:
• a contractual structure with no legal personality. This is the classic 

structure and requires that the fund be managed by a separate 
fund manager. The investors’ or participants’ interests in these 
funds are called units; or

• a collective investment company endowed with legal person-
ality (SIM). The incorporation of such entities is subject to the 
CMVM’s authorisation. SIMs can be self-managed, in which case 
a minimum initial capital of €300,000 will be required, or managed 
by an appointed third party (ie, a duly authorised investment fund 
manager), in which case a minimum initial capital of €50,000 will be 
required. Participants in these SIMs will hold shares.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

See the laws set out in question 1 and the fund’s documentation speci-
fied in question 3, which govern retail funds.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Yes.
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Marketing

15 Who can market retail funds? To whom can they be marketed?

See question 7. There are no limitations as to whom retail funds may 
be marketed. Both natural and legal persons can invest in the units or 
shares of a retail fund.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

No.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

The following investment limits apply to retail funds in relation to 
issuing entities:
(i) no more than 10 per cent of a fund’s global net value may be invested 

in securities and money market instruments of the same issuer;
(ii) no more than 20 per cent of a fund’s global net value may be 

invested in deposits with the same entity;
(iii) exposure to a single counterparty in transactions involving deriva-

tives outside a regulated market cannot exceed 5 per cent of 
the fund’s global net value, or 10 per cent if the counterparty is 
a bank; and

(iv) the sum of the investments made in securities and money market 
instruments from the same issuer exceeding 5 per cent cannot 
exceed 40 per cent of a fund’s global net value. This limit does not 
apply to deposits or transactions on derivatives performed outside 
a regulated market and multilateral trading facility where the 
fund’s counterparty is an entity subject to prudential supervision.

There are a number of exceptions to these limits. For example, limit (i) 
rises to 35 per cent where:
• the issuer is an EU member state or one of its local or regional 

authorities;
• the issuer is a non-EU member state or an international organisa-

tion with at least one EU member state as a member; or
• one of these entities guarantees the securities or money market 

instruments.

Limits (i) and (iv) rise to 25 and 80 per cent, respectively, if the invest-
ment is in covered bonds issued by a credit institution from an EU 
member state. However, such covered bond issuances must be backed 
by underlying assets that fully secure the amount due and any interest 
payment in the event that the issuer defaults.

No more than 20 per cent of a fund’s global net value can be 
invested with a single entity.

A fund can invest up to 100 per cent of its global net value in 
securities or money market instruments issued or guaranteed by an 
EU member state or its local or regional authorities, or by public inter-
national entities related to a member state or a third state, provided 
that the investment is made across six separate issues and the value 
invested in each issue never exceeds 30 per cent of the global net value 
of the fund.

No more than 20 per cent of a fund’s global net value can be invested 
in securities and money market instruments of issuers belonging to the 
same corporate group.

In addition, a retail fund cannot acquire more than:
• 10 per cent of shares without voting rights from the same issuer;
• 10 per cent of an issuer’s debt titles;

• 25 per cent of the units of a UCITS or AIF; and
• 10 per cent of an issuer’s monetary market instruments.

The following borrowing restrictions apply:
• management companies may obtain loans on behalf of the funds 

they manage. Within a one-year period, the sum of all loan periods 
cannot exceed 120 days, irrespective of whether they are back-to-
back. Additionally, there is a borrowing limit of 10 per cent of the 
fund’s global net value, without prejudice of the right to resort to 
securities loans and repo agreements;

• collective investment companies may enter into loan facilities to 
acquire immovable assets indispensable to the direct exercise 
of their activities, in up to 20 per cent of the global net value of 
the fund; and

• if the incorporation documents of a collective investment company 
provide for the possibility of entering into loan facilities, the 
amounts specified cannot exceed 15 per cent of the fund’s global 
net value.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Retail funds are subject to corporate income tax (CIT) at the general 
corporate tax rate (currently set at 21 per cent). No municipal tax or 
state surtax will apply.

The taxable income of retail funds corresponds to the net profit 
assessed in accordance with their respective accounting stand-
ards. However, investment income, rents and capital gains (except 
when sourced in a tax haven) are disregarded for profit assessment 
purposes; on the other hand, expenses related to this type of income 
(including funding costs), as well as non-deductible expenses under the 
CIT code, and income and expenses relative to management fees and 
other commission earned by retail funds, are also disregarded for profit 
assessment purposes.

The tax losses of these funds shall become entitled to be carried 
forward for a period of five years. The income of retail funds is not 
subject to withholding tax.

Retail funds exclusively investing in money market instruments 
and bank deposits shall become subject to stamp duty calculated over 
their global net assets at the rate of 0.0025 per cent (per quarter), 
with the remaining retail funds being subject to a 0.0125 per cent rate 
(per quarter).

However, at the investor level, income tax exemptions may be 
applicable to non-resident investors.

In this respect, income derived from retail funds, including capital 
gains resulting from the redemption of unit participations or their liqui-
dation, shall be exempt from income tax provided that:
• a maximum of 25 per cent of the share capital is not held, directly 

or indirectly, by Portuguese residents or by individuals resident in 
Portugal, except when the latter is resident in an EU member state 
or in a European Economic Area (EEA) member state that is bound 
to cooperate with Portugal under an administrative cooperation 
arrangement in tax matters similar to the exchange of information 
schemes in relation to tax matters existing within the EU member 
states or in any country with which Portugal has a double tax 
treaty in force;

• proof of non-residence in Portugal is provided in due time; and
• investors are not domiciled in tax haven jurisdictions listed in 

Ministerial Order No. 150/2004 of 13 February 2004, as amended.

Non-residents that have failed to prove their non-residence on time may 
request a total or partial refund of the tax withheld during a two-year 
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period (counted from the end of the year in which the event that gener-
ated the tax liability took place).

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The assets of a retail fund must be entrusted to a single depositary, 
which must be a certain type of financial institution.

A depositary must have at least €5 million in own funds and its 
registered office must be located in Portugal or in another EU member 
state, although in the latter case it must also have a branch in Portugal. 
A fund must have different entities as fund manager and as depositary. 
A depositary can also be an investment company authorised to provide 
registration and deposit of financial instruments services, subject to 
compliance with the own funds requirements set out in article 92 of 
Regulation 575/2013/EU and to possessing an adequate internal struc-
ture for such activity.

The depositary, like the management company, must act indepen-
dently and exclusively in the interest of the fund’s investors. It has three 
main responsibilities, as follows:
• the safekeeping of the fund’s assets;
• carrying out acts related to the transfer or exercise of the rights 

over the assets, as instructed by the fund manager, as well as the 
payment to the investors of the proceeds of the redemption or 
liquidation of the assets; and

• monitoring and guaranteeing to investors that the investment 
policy, the use of proceeds and the calculation of the value of the 
units of the fund comply with the law, regulations and constitutive 
documents of the fund.

The depositary is responsible, under the general rules of civil liability, 
to the fund manager and the investors for compliance with the legal 
duties, regulations and constitutive documents of the fund, and for the 
loss of the financial instruments under its safekeeping. In this respect, 
the UCI Law closely follows the measures and provisions established 
in the AIFMD.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

The retail fund must be managed by a licensed fund manager and, 
considering the recent changes enacted by the UCI Law, will have a 
board of directors comprising at least three members, of which one 
must be an independent director (or non-executive director).

Moreover, pursuant to the recently enacted Law No. 148/2015 
of 9 September 2015 (the Auditing Supervision Framework), the fund 
manager shall also have an audit board comprising at least three 
members (the majority of whom must be considered independent) and 
a sole auditor.

The members of the fund manager’s board of directors and audit 
board must be previously authorised by the BoP to take office, being 
subject to a thorough suitability assessment during this procedure.

Further, the fund manager must have several internal policies in 
place aimed at addressing the following:
• the risk of its activity;
• remuneration issues;
• outsourcing;
• internal control;
• evaluation of the assets pertaining to the funds under management;
• anti-money laundering;

• record-keeping; and
• selection of the members of the board of directors and audit board.

All of these are subject to the control of the BoP, the CMVM and, to a 
certain extent, of the depository.

Reporting

21 What are the periodic reporting requirements for retail funds?

The fund manager must prepare and publish annual and biannual 
accounts. These must be made available free of charge on request by 
investors.

The marketing entity must send or make available to investors a 
statement informing them of the number of units held by the investor 
in question and their value and the aggregate value of the investment. 
In addition to this information, the marketing entity may provide further 
information regarding the investor’s financial situation. For example, if 
the marketing entity is a bank and the investor is a client of that bank, it 
might provide the above information together with the investor’s bank 
statement.

Any information published pursuant to the requirements set out 
below is available to investors, usually through the CMVM’s information 
diffusion system (website). Moreover, the fund manager must publish 
and send the following to the CMVM:
• the annual accounts within four months of the end of the 

financial year;
• the biannual accounts within two months of the end of the relevant 

semester; and
• an inventory of the fund’s asset portfolio, its global net value, any 

responsibilities not found in the balance sheet, and the number of 
units currently in circulation, on a monthly basis.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

There are generally no restrictions placed on the issue, transfer or 
redemption of interests in retail funds. However, considering that the 
UCI Law does not expressly forbid the establishment of such restrictions 
in the fund’s prospectus, it is possible to set certain specific conditions 
in respect of the issue, transfer and redemption of the aforementioned 
interests.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

The vehicles available are those described in question 12.
However, in cases where collective investment companies invest 

in real estate, they are qualified as real estate investment companies.
In addition, it should be noted that, in Portugal, the AIFMD has been 

partially implemented by Law No. 18/2015 of 4 March 2015, relating 
to venture capital, social entrepreneurship and specialised investment 
(the Venture Capital Law).

The Venture Capital Law contains a specific regime applicable 
to funds investing in equity instruments for a limited period of time, 
as well as in other structures, which, despite having similar features 
to the undertakings for the collective investment (UCI) framework, is 
perceived under Portuguese law as being an autonomous subject in 
relation to UCIs. That being said, the Venture Capital Law falls outside 
the relevant scope of this chapter.
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Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

See questions 1 and 3.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

Yes.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

The entities listed in question 7 can market non-retail funds. There are 
no limitations as to whom retail funds may be marketed. Both natural 
and legal persons may invest in the units or shares of a retail fund.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

No. However, the constitutional documents of the non-retail fund may 
establish that the fund will only be placed with qualified, professional 
investors, or those of a certain class. In such cases, the distribution of 
the fund’s units or shares must comply with this restriction.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

The UCI Law establishes a framework similar to fund managers of retail 
and non-retail funds.

Therefore, the requirements applicable to the licensing and devel-
opment of fund management are identical for the most part, save for 
a few provisions only applicable to fund managers managing certain 
types of funds, owing to their specific nature (eg, retail funds, non-finan-
cial assets funds or real estate funds).

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

The tax treatment of non-retail funds is the same as that applied to retail 
funds (see question 18), except as regards the following aspects.

At the investor level, income tax exemptions may be applicable to 
non-resident investors regarding non-retail funds that mainly invest in 
movable assets, or a reduced withholding tax rate of 10 per cent may 
be applicable to non-resident investors regarding non-retail funds that 
mainly invest in real estate assets.

In this respect, income derived from non-retail funds, including 
capital gains resulting from redemption of units or their liquidation, 
will benefit from income tax exemption or a reduced withholding tax 
rate, as the case may be, under the same provisions for retail funds as 
discussed in question 18.

For the purposes of this regime, income derived from non-retail 
funds that mainly acquire real estate assets, including capital gains 
from the sale or redemption of such units or from the liquidation of such 
funds, shall be classified as income derived from immovable property 
(as a rule, under a double tax treaty, the right to tax immovable property 
income is attributed to the source state).

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

See question 19.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

See question 20.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

See question 21.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Separately managed accounts are not provided for under Portuguese 
law within the scope of the UCI’s framework, but correspond to portfolio 
management activity.

The structure of separately managed accounts is set up in Portugal 
through a discretionary mandate agreement between the client and 
the portfolio manager (usually a portfolio management company, asset 
management company or another financial intermediary duly licensed 
to develop such activity), pursuant to which the portfolio manager is 
obliged, in respect of the client, to carry out all actions necessary to 
increase the value of the portfolio and to exercise all rights inherent to 
the financial instruments comprised in the portfolio.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

Besides the general obligations arising from the Portuguese Security 
Code, which portfolio managers must adhere to in their capacity as 
financial intermediaries, Decree-Law No. 163/94 of 4 June 1994, as 
amended, establishes specific provisions in this respect.

The portfolio manager is subject to a strict duty of diligence when 
acting on behalf of the client; the former is required to act in the sole 
interest of the latter.

More specifically, the portfolio manager:
• must record and segregate the client’s assets in different accounts 

or sub-accounts;
• shall refrain from practising certain transactions on its own, such 

as granting credit under any circumstance, providing collateral or 
accepting deposits; and

• may not acquire, on behalf of its client, securities issued by entities 
pertaining to its governance bodies or any company holding more 
than 10 per cent of the share capital of the portfolio manager, as 
well as other related entities.

The portfolio management agreement must be entered into between the 
relevant parties and must determine the level of discretion exercised by 
the portfolio manager. Nonetheless, the client always has the right to 
issue binding orders to the portfolio manager regarding the transaction 
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to be carried out, unless the portfolio management agreement contains 
a guaranteed minimum return undertaking by the portfolio manager.

Finally, this type of agreement always leaves room for the parties 
to regulate their contractual relationship as they see fit, provided 
that the principles and obligations of the financial intermediaries are 
not breached.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

Yes. See question 34 for more details on the operation structure.
The legal framework applicable to separately managed accounts, 

as described in question 33, is different from the UCI’s framework 
because separately managed accounts are subject to the provisions 
of article 1 of Decree-Law No. 163/94 (ie, the fund is a mere pool of 
assets without legal personality per se) and are tailored and managed 
in accordance with an agreement (which abides by the UCI Law) entered 
into between the client and the portfolio manager. A UCI will be subject 
to the legal framework outlined in question 1 et seq.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

It is expected that the UCI Law will be subject to further amendments 
(a preliminary draft of the new UCI Law is already undergoing consul-
tation), which, among other aspects, will transfer the competence to 
supervise fund managers from the BoP to the CMVM, thus concen-
trating the supervision of fund managers and funds in the CMVM. 
Market participants anticipate that this move will streamline the regula-
tory obligations and potentially boost the setting up of AIFs and fund 
managers in Portugal.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

The listing of retail funds on a regulated market depends on the daily 
tradability of these funds being guaranteed in said market, and on the 
execution of a market-maker contract between the fund manager and 
the market maker.

The market-maker contract shall guarantee that the market price 
of the units and shares does not significantly diverge from the value of 
the units and shares or, when applicable, from their indicative value.

The fund’s constitutional documents may establish that the units 
and shares acquired in the regulated market cannot be redeemed, but 
in such cases a warning must be inserted in the fund’s prospectus and 
in all advertising material. Notwithstanding this, if the market value 
of the units and shares diverges significantly from the calculated and 
disclosed value of the units and shares, the investors have the right to 
redeem their units and shares acquired in the regulated market. The 
procedure for this redemption is set out in the fund’s prospectus.

Moreover, the fund manager shall disclose to the market manager 
any change to the following:
• the value of the units and shares calculated in accordance with the 

fund’s updated portfolio;
• the number of units and shares issued; and
• the assets contained in the fund’s portfolio.

Regarding non-retail funds, no specific requirements are established in 
the Portuguese legal framework.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

There is no specific provision on this matter in the UCI Law and, to date, 
the redomiciling of an overseas vehicle in Portugal has not been consid-
ered by the CMVM. It is possible that the CMVM may come to consider 
this possibility in the future, but we anticipate that redomiciliation, in 
practical terms, could entail a proceeding with the CMVM similar to that 
required to set up a new vehicle in Portugal.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

No.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

See question 17 in respect of the limitations on investment derivatives 
by funds. In addition, the fund’s documentation must clearly set out 
the terms and limitations under which the fund manager may resort to 
derivatives.

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

Decree-Law No. 19/2019 of 28 January (SIGIs Framework) created a 
legal framework in Portugal for real estate investment trusts (SIGIs). 
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SIGIs are not subject to the UCI Law, nor do they need to be managed by 
a fund manager. Even though SIGIs are qualified as real estate collec-
tive investment companies endowed with legal personality, they are 
only subject to the SIGIs Framework, the Portuguese companies code 
and certain provisions of the PSC regarding publicly traded companies.

SIGIs’ main activity is the acquisition of rights in real estate, leases 
or other forms of economic exploitation of real estate, the acquisition 
of holdings in companies with similar purposes and under equivalent 
requirements and the acquisition of units or shares in real estate AIFs, 
whose profit distribution policy is equal to that provided for in the SIGIs 
Framework. The shares of SIGIs are necessarily traded on a regulated 
market or multilateral trading facility. In addition, SIGIs are subject to 
specific requirements regarding the dissemination of their share capital, 
asset allocation and profit distribution to investors.

The amendment of the SIGIs Framework is already under discus-
sion and it is possible that in the coming months new developments may 
occur in this regard.

Moreover, it is expected that the UCI Law will be subject to further 
amendments, as described in question 36.

For all legal and regulatory purposes UK players will be treated 
as third-country operators after Brexit. No accommodation has been 
added to Portuguese law to allow a simpler or speedier authorisation 
and registration process with the BoP or the CMVM for UK entities.

Nevertheless, both the BoP and the CMVM have issued a joint 
manual for the setting up of Portuguese fund managers written in 
English and clearly targeting UK operators that intend to move their 
activities from the UK to the EU after Brexit. The manual is not a legal 
document, but provides a friendly approach to the rules in place in 
Portugal and may prove to be a useful tool for UK entities.
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South Africa
Johan Loubser and Jessica Blumenthal
ENSafrica

FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

The Financial Sector Conduct Authority (FSCA) and the Prudential 
Authority (located within the South African Reserve Bank (SARB)) have 
recently replaced the Financial Services Board. This marks the formal 
implementation of the twin peaks model of financial sector regulation that 
has been under discussion in South Africa for some time. The Prudential 
Authority regulates the financial soundness of financial institutions and 
the FSCA regulates the market conduct of financial institutions. Other 
regulators include the Financial Intelligence Centre (responsible for 
administering the anti-money laundering and related requirements of 
the Financial Intelligence Centre Act) and the SARB (responsible for 
setting monetary policy and administering exchange control rules).

The Conduct of Financial Institutions Bill (COFI) was published 
for comment in late 2018, and once enacted will move away from the 
current sectoral licensing model followed in South Africa to a central-
ised, activity-based licensing model. The new licensing regime that will 
be outlined in COFI will focus on the activities that a prospective licensee 
wishes to perform, rather than on particular sectors of the market. COFI 
will replace existing sector-specific legislation.

Currently, the following legislation applies:
• the Collective Investment Schemes Control Act (CISCA) regulates 

collective investment schemes in, respectively, securities, property 
and participatory bonds, and collective investment schemes that 
are hedge funds;

• the Financial Advisory and Intermediary Services Act (the FAIS Act) 
regulates the provision of financial services by, for example, invest-
ment advisers, asset managers and persons who provide financial 
product platforms;

• the Financial Markets Act regulates the Johannesburg Stock 
Exchange (JSE), other South African exchanges and related 
service providers, such as stockbrokers, depositories and clearing 
houses; and

•  the Financial Sector Regulation Act (FSRA) creates the regulatory 
framework within which the FSCA and the Prudential Authority 
exercise their regulatory powers.

Exchange-traded funds and real estate investment trusts (REITs) listed 
on the JSE are regulated by the FSCA if they are also collective invest-
ment schemes.

Special-purpose acquisition vehicles listed on the JSE are regu-
lated by the JSE.

Venture capital companies (VCCs) benefiting from the tax incen-
tives introduced by section 12J of the Income Tax Act 1962 and investing 

in small enterprises defined as ‘qualifying companies’ are regulated by 
the Income Tax Act, the Companies Act and the FAIS Act.

Private equity funds are, generally speaking, not currently regu-
lated by the FSCA, although service providers to such structures 
may fall to be regulated under the FAIS Act. COFI proposes to regu-
late private equity funds as ‘alternative investment funds’. These are 
currently defined as:

a collective investment undertaking, including investment 
compartments of a collective investment undertaking, excluding 
a collective investment scheme, constituted in any legal form, 
including in terms of a contract, by means of a trust, or in terms 
of a statute, which (a) raises capital from one or more financial 
customers to facilitate the participation or interest in, subscrip-
tion, contribution or commitment to, a fund or portfolio, with a 
view to investing it in accordance with a defined investment policy 
for the benefit of the financial customers; and (b) the financial 
customers share the risk and the benefit of investment in propor-
tion to their participation or interest in, subscription, contribution 
or commitment to, the fund.

This definition would include many private equity funds.
As of 1 April 2015, hedge funds that invite or permit members of the 

public (as defined in CISCA – see question 26) to invest money or other 
assets have been regulated as collective investment schemes in hedge 
funds in South Africa. Private arrangements and segregated portfo-
lios using hedge fund strategies remain unregulated (subject to the 
comment above regarding future regulation of any arrangement that 
may meet the definition of an alternative investment fund as currently 
expressed in COFI).

Two types of hedge funds may be registered: qualified investor 
funds and retail funds. Qualified investor funds are hedge funds that 
only permit investment by investors who have ‘demonstrable knowl-
edge and experience’ in financial and business matters that would 
enable them to ‘assess the merits and risks of a hedge fund investment’ 
(or are advised by a financial services provider having such knowledge) 
and who initially invest at least 1 million rand. A retail fund does not 
have such restrictions. Generally speaking, retail funds must comply 
with more detailed regulatory requirements, including detailed pruden-
tial investment requirements.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Yes. As a consequence of the wide definition of ‘intermediary services’ 
in the FAIS Act, fund administrators are generally required to obtain 
authorisation from the FSCA under the FAIS Act to provide non-
discretionary intermediary services (a Category I licence or, where 
the administrators make use of aggregated or bulked investment and 
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disinvestment orders, a Category III licence). As per the above, COFI will 
amend the licensing regime once promulgated.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

Five categories of collective investment schemes are currently 
permitted by CISCA, namely the following:
• collective investment schemes in securities;
• collective investment schemes in property;
• collective investment schemes in participation bonds;
• retail hedge funds; and
• qualified investor hedge funds.

In this section, only the position relating to obtaining authorisation 
under CISCA for a collective investment scheme in securities, which is 
the most common scheme, will be discussed.

CISCA and the relevant notices made thereunder have require-
ments in relation to the authorisation of both the manager (who 
administers the scheme) and the trustee or custodian (who holds the 
assets and oversees compliance with applicable requirements), the 
formation of the collective investment scheme (being the legal structure 
created to house the investments) and the creation of particular port-
folios (each portfolio constituting a fund in which investors can invest). 
Prior approval from the FSCA is required to establish a collective invest-
ment scheme or to form a new portfolio.

With respect to the manager, the following should be noted:
• only companies registered under the South African Companies Act 

as ring-fenced companies qualify for authorisation;
• the manager’s board must consist of at least four directors 

approved by the FSCA of whom all executive directors must be 
resident in South Africa and must include independent directors;

• the manager is required to maintain prescribed minimum capital 
(in practice, consisting of seed investments in portfolios while they 
have low value and the maintenance of capital equal to at least 13 
weeks of fixed costs of the manager); and

• the manager must satisfy the FSCA of the adequacy of its oper-
ational capacity, management systems, risk management and 
complaint resolution system.

A draft notice was published in 2015 that seeks to amend the conditions 
for registration of managers of collective investment schemes and the 
determination of fit and proper requirements for directors and manage-
ment of such managers. This, however, remains in draft form.

With respect to the trustee, public companies registered under 
the South African Companies Act, branches of foreign banks and South 
African insurers qualify to play this role, provided that they have capital 
of more than 10 million rand and have been registered by the FSCA as 
a trustee or custodian. The trustee may not be a holding company or 
subsidiary of a manager. The FSCA may only register a trustee if it is 
satisfied that the general financial and commercial standing and inde-
pendence of the relevant applicant is such that it is fit for performing 
the functions of trustee or custodian and that the company or institution 
is, by reason of the nature of its business, sufficiently experienced and 
equipped to perform such functions. In practice, this last requirement 
sets the bar quite high and only a handful of trustees (which are all affili-
ated with large financial institutions) have been registered.

With respect to the deed of the collective investment scheme, it 
should be noted that although CISCA potentially permits a variety of 
legal structures, in practice, collective investment schemes in securi-
ties are housed in unit trust-type schemes whose trust deeds follow 

model wording approved and published by the FSCA. The considera-
tion and approval of a trust deed forms part of the approval process of 
the manager.

It is also possible to establish a co-named portfolio, which in effect 
is a joint venture between a company licensed as a manager of a collec-
tive investment scheme that will administer the co-named portfolio, and 
an asset manager, which will provide the asset management services to 
the portfolio. The portfolio will bear the name of both the manager and 
the asset manager.

Portfolios are created in the trust deed of the collective investment 
scheme or by an amendment thereto approved by the FSCA.

There are currently no registration requirements for private 
equity funds housed in partnership structures or segregated portfo-
lios, although asset managers must be appropriately licensed under 
the FAIS Act to provide services to such funds. Under COFI, private 
equity funds housed in partnership structures may be required to be 
licensed by the FSCA if they fall within the definition of alternative 
investment funds.

REITs, exchange-traded funds, exchange-traded notes and special-
purpose acquisition vehicles seeking a listing on the JSE must comply 
with the JSE Listings Requirements.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

CISCA applies to the administration of a collective investment scheme 
within South Africa.

Administration has a broad definition in CISCA as:
[A]ny function performed in connection with a collective invest-
ment scheme, including the management or control of a collective 
investment scheme; the receipt, payment or investment of money 
or other assets including income accruals in respect of a collective 
investment scheme; the sale, repurchase, issue or cancellation of 
a participatory interest in a collective investment scheme and 
the giving of advice or disclosure of information on any of those 
matters to investors or potential investors; and the buying and 
selling of assets or the handing over thereof to a trustee or custo-
dian for safe custody.

Only persons registered as managers under CISCA or persons who are 
authorised agents of the manager may perform such administration 
services (section 5(1) of CISCA). Generally speaking, before a manager 
may delegate any function listed in the definition of administration to 
any person, it must obtain the approval of the FSCA (section 4(5) of 
CISCA). Accordingly, an overseas manager may not perform manage-
ment activities for South African collective investment schemes without 
prior authorisation (and would need to hold an appropriate licence in 
South Africa to authorise it to carry out any outsourced services in 
South Africa). It should be noted that the outsourcing of functions of 
administration is currently under review by the FSCA.

The FAIS Act prohibits any person from providing, as a regular 
feature of business, in relation to financial products, intermediary 
services for product suppliers or intermediary services or advice to 
clients without authorisation under the FAIS Act. In accordance with 
ordinary principles of statutory interpretation, the FAIS Act applies 
to such services rendered in South Africa. In addition, regulation 3 of 
the regulations made under the FAIS Act prohibits any person from 
canvassing for, marketing or advertising any business related to the 
rendering of financial services by any person who is not an author-
ised financial services provider or a representative of such a provider. 
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Accordingly, foreign service providers may not render financial services 
in or into South Africa without a FAIS licence and no person may canvass 
for, market or advertise any South African or foreign financial services 
business in South Africa unless such business is licensed under the 
FAIS Act. It should also be noted that the FSRA has introduced a wider 
definition of ‘financial service’. This wider definition has closed potential 
loopholes that may previously have allowed foreign service providers 
to undertake activities in South Africa that fell short of the definition of 
financial service in FAIS.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

In terms of the FAIS Act, a licensed financial services provider (an asset 
manager in South Africa will have a Category II licence) is required to 
notify the FSCA within 15 business days of a change in its shareholders 
or its board of directors. Section 8(10)(b) of the FAIS Act provides that if 
the FSCA is satisfied that the new director, member, trustee or partner 
does not comply with personal character qualities of honesty and integ-
rity, the FSCA may suspend or withdraw the licence of the financial 
services provider. A change in the name of a financial services provider 
effectively requires prior consent as a financial services provider may 
not carry on financial services business under its new name until the 
FSCA has issued it with a new licence in its new name. It should also be 
noted that a licence in terms of the FAIS Act is non-transferable.

Pursuant to CISCA and the regulations thereunder, the prior 
consent of the FSCA is required for any change in shareholding of the 
manager of a collective investment scheme, a change of its directors or 
a change of its name. In practice, the FSCA usually also requires that this 
limitation be included in the constitutional documents of the manager 
of a collective investment scheme, as a restriction on such company’s 
corporate powers. In terms of the FSRA, a person cannot enter into 
any arrangement that will result in that person becoming a significant 
owner of a manager of a collective investment scheme without prior 
written approval of the FSCA. The FSRA defines a significant owner as 
someone who has the ability to control or influence materially the busi-
ness of a financial institution.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

The fee arrangements of the manager of a collective investment scheme 
are subject to approval by the FSCA as part of the general oversight 
exercised over collective investment schemes. Furthermore, care 
should be taken when setting out the agreed fee arrangement, as only 
the agreed and disclosed fee of the manager may be deducted from the 
portfolio.

In addition, consideration should be given to the tax implications of 
any structuring. Generally speaking, managers’ compensation is often 
structured as a fixed percentage of the value of assets under manage-
ment plus a performance fee. It should be noted that the FSCA has 
indicated that, in future, legislative amendments will be made to ensure 
that managers do not pay a portion of this fee to advisers in the form 
of commission. The ongoing Retail Distribution Review has suggested 
that any fee payable to an adviser placing a client’s funds in a collective 
investment scheme should be paid by the client to the adviser (although 
a client may authorise the deduction of such fee from its portfolio). 
This has triggered a move to ‘clean pricing’ by collective investment 
schemes in South Africa.

A person (whether a juristic person or an individual) authorised to 
provide advice under the FAIS Act may not receive a sign-on bonus, save 
if such person is a new entrant to the market (Board Notice 146 of 2014).

There are detailed restrictions and disclosure requirements 
relating to fees and remuneration in the conflict of interest and other 
provisions of the General Code of Conduct for Authorised Financial 
Services Providers under the FAIS Act. These provisions impact the 
design of compensation and profit-sharing arrangements relating 
to financial services providers and must accordingly be considered 
when structuring the fund manager’s compensation and profit-sharing 
arrangements.

It should also be noted that the FSCA is currently engaged with a 
Retail Distribution Review, as part of which it is considering far-reaching 
reforms to the regulatory framework for distributing financial products 
to customers. The outcome of this review will affect the remuneration 
of certain financial services providers, most notably financial advisers 
(Category I financial services providers). COFI, as currently drafted, 
suggests that conduct standards will be issued by the FSCA to regulate 
the remuneration arrangements of financial institutions.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Yes. See question 8.

8 What marketing activities require authorisation?

A participatory interest in a collective investment scheme constitutes 
a ‘financial product’ as contemplated in the FAIS Act. The marketing 
of financial products may only be performed as a regular feature of 
business by persons having an appropriate licence under the FAIS Act 
(ordinarily a Category I licence is required).

In addition, section 65 of CISCA prohibits any person from ‘soliciting’ 
(defined as any act to promote investment by members of the public 
in a collective investment scheme) investments in a foreign collective 
investment scheme that is not approved by the FSCA. Accordingly, 
a foreign collective investment scheme may only be marketed to 
members of the public in South Africa if it has been approved for such 
purpose by the FSCA.

Board Notice 92 of 2014, effective from 1 May 2015, introduced 
comprehensive new requirements relating to the documentation used 
to market collective investment schemes. In terms of this notice, a 
manager of a South African collective investment scheme (or of a 
foreign collective investment scheme approved in terms of section 65 
of CISCA) must lodge with the FSCA copies of all advertisements and 
marketing material, fund fact sheets (with prescribed information) and 
relevant investor application forms before publication or use of the 
material. Furthermore, in terms of these requirements, South African 
collective schemes as well as foreign collective investment schemes 
that are approved in terms of section 65 of CISCA, are required to 
prepare (and update on a quarterly basis) minimum disclosure docu-
ments (similar, in principal, to the key investor information document 
required in terms of undertakings for collective investment in trans-
ferable securities legislation). In 2017, the FSCA published proposed 
amended marketing disclosure requirements for collective investment 
schemes for public comment.
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Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

The regulatory provisions set out in question 8 apply to marketing activ-
ities in South Africa.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

Foreign financial services providers qualify for licences under the FAIS 
Act and a substantial number of foreign entities hold Category I FAIS 
licences. However, it should be noted that, in order for a foreign financial 
services provider to qualify for a Category I FAIS licence, its key indi-
viduals and representatives will be required to demonstrate their ability 
to comply with the South African fit and proper requirements published 
under the FAIS Act, which includes, if they render financial advice, the 
completion of regulatory exams in respect of the relevant South African 
legislation. Examination sittings are held from time to time in South 
Africa and in London. The fit and proper requirements under FAIS have 
recently been amended. At the time of writing, the FSCA is considering 
whether or not to require that foreign financial services providers must 
keep an office in South Africa and register as external companies under 
the Companies Act.

One of the requirements relating to approval of a foreign collective 
investment scheme under section 65 of CISCA is that the manager or 
operator of the foreign scheme must, for purposes of interacting with 
the regulator, either open or appoint a South African office (capitalised 
with at least 2 million rand) or appoint a South African manager author-
ised under CISCA to act, for a fee, as its representative in relation to 
regulatory affairs.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

Intermediaries subject to the FAIS Act may earn fees expressed as a 
percentage of the net value of a financial product (such as an invest-
ment in a collective investment scheme) upon condition that if such 
fees are deducted from the investment, then the client must specifically 
agree thereto in writing and must have the power to stop the payment 
of fees. In practice, many managers of collective investment schemes or 
financial product platform providers stipulate maximum fee levels that 
they would be willing to administer by way of deduction from the client’s 
investment. The type and level of commission that may be earned in 
relation to insurance products (such as linked policies referencing 
investments in a collective investment scheme as the underlying asset) 
are subject to regulated upper limits. The ongoing Retail Distribution 
Review may impact such fee arrangements going forward.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

Retail funds are housed in collective investment schemes registered 
under CISCA. Such schemes are formed by a trust agreement entered 
into between an authorised manager and a registered trustee, the 
deed of which is approved by the FSCA. Schemes then create portfo-
lios, subject to approval from the FSCA, in which investors purchase 

participatory interests. CISCA permits other legal structures, but in 
practice only these unit trusts are used. See also question 3.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The key laws are currently CISCA, the FSRA and the FAIS Act. From 
a self-regulatory standpoint, the industry body, the Association for 
Savings and Investments South Africa, has published various standards 
that are influential, such as a standard on the calculation of the net 
asset value of portfolios, a standard on the calculation of total expense 
ratio and transaction costs, a standard on the classification of funds and 
a standard on performance fees.

The key laws and requirements in relation to exchange-traded 
funds, special-purpose acquisition vehicles and REITs are the rele-
vant listings requirements of the JSE, the Companies Act and the 
Income Tax Act.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Yes, a South African collective investment scheme may only be marketed 
to members of the public if registered under CISCA. A foreign collective 
investment scheme may only be marketed to members of the public if 
approved under section 65 of CISCA.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

South African collective investment schemes approved under CISCA 
may be marketed by the manager thereof and by any person having an 
appropriate licence under the FAIS Act. Other than in relation to quali-
fied investor hedge funds, there are no restrictions regarding to whom 
the collective investment scheme may be marketed.

A qualified investor hedge fund may only permit investment by 
investors who have ‘demonstrable knowledge and experience’ in finan-
cial and business matters that would enable them to ‘assess the merits 
and risks of a hedge fund investment’ (or are advised by a financial 
services provider having such knowledge) and who initially invest at 
least 1 million rand.

A foreign collective investment scheme approved under section 65 
of CISCA may be marketed by any person having an appropriate FAIS 
licence. The scheme may only be marketed in South Africa to the same 
type of investors under the same or substantially similar requirements 
and conditions relating to the type of investors as in its domicile of regis-
tration (Board Notice 257 of 2013).

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

The managers of hedge funds classified as retail funds will be subject to 
greater disclosure requirements and prudential investment limits than 
hedge funds classified as qualified investor funds (see question 1).

© Law Business Research 2019



South Africa ENSafrica

Fund Management 201982

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

Collective investment schemes in securities may not borrow any funds, 
save where the manager must repurchase participatory interests but 
insufficient liquidity exists in a portfolio or assets cannot be realised. In 
such circumstances, the manager may borrow the necessary funds for 
such repurchase (and grant security over the assets of the portfolio in 
question) from registered financial institutions at the best commercial 
terms available, provided that the maximum amount borrowed does not 
exceed 10 per cent of the market value of such portfolio at the time of 
borrowing. In addition, collective investment schemes may enter into 
eight-day loans for purposes of bridge funding in order to acquire assets.

Collective investment schemes in securities are subject to detailed 
prudential investment restrictions contained in Board Notice 90 of 2014. 
The restrictions distinguish between standard portfolios, money market 
portfolios, fund of funds portfolios and feeder fund portfolios. Notable 
restrictions relating to standard portfolios include the following:
• limitations on the maximum exposure of a portfolio to equity secu-

rities issued by any one entity, calculated with reference to the 
value of the portfolio and the weighting of the applicable security 
in applicable indices;

• limitations on the maximum exposure to listed or unlisted non-
equity or debt securities, based on who the issuer or guarantor is 
(eg, maximum exposure to the debt of an unlisted issuer is 5 per 
cent of the value of the portfolio);

• a requirement that at least 90 per cent of the market value of a 
portfolio must consist of the following:
• securities listed on an exchange that is a full member of the 

World Federation of Exchanges;
• securities acquired by the manager pursuant to the exercise 

of rights attaching to securities listed on an exchange; and
• permissible unlisted non-equity securities and derivatives; and

• derivatives, such as listed futures, option contracts, warrants or 
index tracking certificates and unlisted swaps (relating to exchange 
rates, interest rates of indices) may not be used to leverage or gear 
the portfolio and exposures must be covered at all times (Chapter 
V of Board Notice 90 of 2014).

Applicable restrictions apply to other types of retail funds.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

In general, collective investment schemes in securities are treated as 
conduit vehicles in relation to income amounts, and accordingly, if the 
income amounts are distributed within 12 months of their accrual, such 
amounts are taxed in the hands of the investors in accordance with their 
tax profile. Amounts so distributed retain their nature for tax purposes 
and any exemptions available in relation to particular income amounts 
(eg, the local dividend exemption or the individual interest exemption) 
are accordingly generally available to the investors in respect of such 
amounts. Capital gains are exempt in the hands of a collective invest-
ment scheme in securities. A disposal of participatory interests in a 
collective investment scheme is taxable in the hands of the investor 
disposing of the participatory interest as either revenue or capital 
depending on whether the participatory interests are acquired as part 
of a scheme of profit making or as capital assets. Where participatory 
interests were held for at least three years before their disposal, they 
will be deemed to be capital in nature for tax purposes.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Yes. The portfolio of a collective investment scheme must be held by an 
approved trustee or custodian. In addition, the assets of the collective 
investment scheme are protected by the following regulatory provisions:
• section 2 of CISCA provides that the assets of a portfolio must at 

all times be properly protected by application of the principle of 
segregation and identification (eg, section 105 of CISCA requires 
that the manager must, within one business day of receiving cash 
from investors, deposit such amounts in a trust account controlled 
by the trustee);

• section 71 of CISCA provides that any money or other assets 
received from an investor and assets of a portfolio are regarded as 
being trust property for the purposes of the Financial Institutions 
(Protection of Funds) Act (with the effect, for example, that the 
manager may not derive improper advantage from the investment 
activities of the portfolio and must declare relevant conflicts of 
interest) and a manager, its authorised agent, a trustee or custo-
dian must deal with such money or other assets in terms of CISCA 
and the applicable deed and in the best interests of investors;

• section 93 of CISCA provides for a closed list of permissible deduc-
tions against the portfolio for fees, charges and so forth; and

• section 104 of CISCA provides that the assets of a portfolio are 
not available to satisfy third-party claims against the manager 
or trustee.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

See questions 3 and 21. In addition, the trustee or custodian of the 
collective investment scheme is required to:
• ensure that the selling or repurchase price of participatory inter-

ests is calculated in accordance with CISCA and the applicable deed;
• enquire into and prepare a report on the administration of the 

collective investment scheme by the manager during each annual 
accounting period and send the report for submission by the 
manager to the FSCA together with the manager’s annual compli-
ance report;

• ensure that appropriate internal control systems are maintained 
and that records clearly identify the nature and value of all assets 
under custody, the ownership of each asset and the place where 
documents of title pertaining to each asset are kept; and

• report any irregularity or undesirable practice concerning 
the collective investment scheme of which it becomes aware 
to the FSCA.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

Managers of all collective investment schemes must report to investors 
on a quarterly basis, at a minimum.

Managers are required to make quarterly reports relating to all 
assets in the portfolios administered by them to the FSCA (regulation 
3 of the regulations under CISCA) and must annually submit to the 
FSCA their audited financial statements together with audited financial 
statements for each portfolio, a compliance report and prescribed infor-
mation (such as the manager’s income derived from all sources in the 
operation of the collective investment scheme and a list of all securities 
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lent by the portfolio and the value of the collateral thereof) (regulation 
2 and paragraph 10 of Government Notice 910 of 2010). Managers of 
retail and qualified investor hedge funds must also submit quarterly 
and annual reports to the FSCA (Board Notice 52 of 2015).

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

The terms of issue and repurchase contained in the deeds of South 
African domiciled collective investment schemes tend to be uniform, 
with collective investment schemes in securities permitting daily 
dealing. Retail hedge funds must offer at least monthly dealing and 
qualified investor hedge funds at least quarterly dealing. From time 
to time, managers enter into contracts with large institutional inves-
tors relating to the redemption of participatory interests, providing, 
for example, for longer periods of notice than provided for in the deed. 
Where a manager receives redemption notices of more than 5 per 
cent of the market value of the portfolio with prior notice of less than 
10 business days, the manager may, with the consent of the trustee, 
suspend the repurchase of participatory interests for up to 20 business 
days. After the 20 days, it must tender redemption through the transfer 
of assets in kind (unless the investor agrees to a further extension) 
(Government Notice 573 of 2003).

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Many South African private equity funds are housed in en commandite 
partnerships. En commandite partnerships are regulated by common 
law and are formed by agreement between the partners. The main 
advantage of this type of partnership is that a commanditarian (or 
limited) partner is not liable for the debts of the partnership in an amount 
greater than its investment commitment to the partnership (provided 
applicable common law requirements are met). The managing partner 
(also known as the general partner) has unlimited liability for the debts 
of the partnership.

Another type of structure sometimes used in the private equity 
context is a bewind trust. A bewind trust is a type of trust vehicle 
registered under the Trust Property Control Act, in terms whereof the 
applicable assets that are subject to the trust arrangements are owned 
by the beneficiaries of the trust, but the trustee of the trust holds and 
manages such assets. In the context of a private equity vehicle struc-
tured as a bewind trust, the cash contributions of the investors to the 
trust form the initial assets of the trust. Each investor is a beneficiary of 
the trust, and the investors own the assets of the trust jointly in undi-
vided shares in proportion to their respective contributions. A bewind 
trust is formed by agreement between the investors as beneficiaries 
and the trustee.

Lastly, insurance companies may market investment exposure to 
portfolios owned by them to investors through the issue of linked invest-
ment policies. This type of investment policy is widely used by pension 
funds to obtain exposure to both listed and unlisted investments. The 
investment return on the policy is determined by the investment return 
of assets held by the insurance company and specified in the policy.

In certain instances, notably if investors are willing to receive 
returns on an after-tax basis, closed-ended portfolios can also be 
housed in companies established under the Companies Act.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

Fund managers and other financial service providers to non-retail funds 
are currently governed by the FAIS Act. Private equity funds set up as 
limited or en commandite partnerships are governed by the common 
law and those set up as bewind trusts are governed by the common law 
and the Trust Property Control Act. Long-term insurance companies are 
currently governed by the Long-Term Insurance Act and the Insurance 
Act, which came into effect on 1 July 2018.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

No authorisation or licensing is currently required to form private equity 
funds housed in limited or en commandite partnerships or bewind 
trusts. However, in the current draft of COFI, alternative investment 
funds will be required to be licensed under COFI, and private equity 
funds may well meet this definition. Bewind trusts must be registered 
with the Master of the High Court, and the appointment of trustees is 
subject to approval by the Master of the High Court before they may act 
as such, but these are administrative requirements that apply to the 
formation of all trusts. Registered insurance companies are free to write 
linked investment policies without prior approval.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

Non-retail funds may be marketed by any person having an appropriate 
licence under the FAIS Act.

However, save if sold through a linked investment policy by a long-
term insurer, such funds are prohibited under CISCA if marketed to 
members of the public. ‘Members of the public’ is defined in section 1 
of CISCA to include:

[M]embers of any section of the public, whether selected as 
clients, members, shareholders, employees or ex-employees of 
the person issuing an invitation to acquire a participatory interest 
in a portfolio, and a financial institution regulated by any law [such 
as a pension fund, insurance company, stockbroker, financial 
services provider, or a bank], but excludes persons confined to a 
restricted circle of individuals with a common interest who receive 
the invitation in circumstances which can properly be regarded as 
a domestic or private business venture between those persons 
and the person issuing the invitation.

In our view, ‘members of the public’ must be given the meaning it has 
in ordinary usage, save that the statutory definition serves to broaden 
the concept to include ‘any section of the public’ and (only where the 
circumstances of the applicable offer is such that it can properly be 
described as a public offer) financial institutions.

Media advertising, press releases, presentations to third parties, 
providing sale and promotional materials and advertising through elec-
tronic media such as television, email, the internet or a website are not 
permitted.
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Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

There are no investor-protection rules other than for the requirement 
that the funds may not be marketed to members of the public, as defined 
in question 26. A qualified investor hedge fund may only permit invest-
ment by investors who have ‘demonstrable knowledge and experience’ 
in financial and business matters that would enable them to ‘assess the 
merits and risks of a hedge fund investment’ (or are advised by a finan-
cial services provider having such knowledge) and who initially invest 
at least 1 million rand.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

No.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

In general, partnerships and bewind trusts are essentially disregarded 
for tax purposes (with the exception of value added tax, in which case a 
partnership or bewind trust may constitute a separate value added tax 
vendor), with the tax implications of the underlying investments arising 
in the hands of the partners or beneficiaries, respectively, as if they held 
the underlying investments directly. The entry or exit of partners or 
beneficiaries generally has tax implications.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

There are no specific custody requirements in relation to partnerships 
and trusts, and the general partner or trustee, as the case may be, 
normally holds the relevant assets. Trust property does not form part 
of the estate of the trustee except insofar as the trustee is a beneficiary 
(section 12 of the Trust Property Control Act).

Where a pension fund is invested in a private equity fund, condi-
tions relating to the pension fund require it to procure that a script count 
is performed by the private equity fund’s auditors every six months (see 
question 31).

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

There are no fund-specific governance requirements prescribed by law. 
It is usual for non-retail funds to be audited on an annual basis and to be 
managed by a fund manager licensed under the FAIS Act.

The FSCA published conditions for investment in private equity 
funds (the Conditions) in March 2012 that stipulate requirements in 
order for a private equity fund to qualify for investment by a pension 
fund. Although the applicable requirements do not bind private equity 
funds, pension funds are significant investors and private equity funds 
therefore have a strong incentive to comply. The most significant 
requirements contained in the Conditions are the following:
• fund managers must be members of the South African Venture 

Capital Association and are required to be authorised as discre-
tionary financial services providers under the FAIS Act;

• the auditors of the private equity fund must verify the assets of the 
fund on a biannual basis and the fund must produce audited finan-
cial statements complying with international financial reporting 
standards within 120 days of the end of its financial year; and

• the private equity fund must have clear policies and procedures for 
determining the fair value of the assets of the fund in compliance 
with the International Private Equity Valuation Guidelines, and any 
valuations must be verified at least annually by a third party.

The FSCA published a draft notice, ‘Conditions for Pension Fund 
Investment in Hedge Funds’, in February 2017 for comment. If such 
notice is adopted in its current form it will permit South African pension 
funds to invest in foreign hedge funds (as defined) only if the foreign 
hedge fund is approved for marketing to members of the public in South 
Africa under section 65 of CISCA (see question 8).

In March 2018, the FSCA published draft legislation that will, once 
promulgated, require pension funds to consider environmental, social 
and governance factors when considering an investment.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

The reporting periods are agreed contractually. Such funds typically 
report on a monthly or quarterly basis.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

These are commonly referred to as segregated mandates and are typi-
cally structured as investment management agreements concluded 
between the investor and the asset manager. The asset manager will 
either hold a Category II licence under the FAIS Act or, in cases where 
the underlying assets are listed, could be a stockbroker authorised to 
act as such by the JSE. The investor is the owner of the assets managed 
by the asset manager.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

Paragraph 5 of the Code of Conduct for Discretionary Financial Services 
Providers made under the FAIS Act sets out a checklist of matters to be 
dealt with in a discretionary investment mandate concluded by an asset 
manager with a Category II licence under the FAIS Act. In addition, the 
Code requires asset managers to submit their standard form invest-
ment management agreements for prior approval by the FSCA.

From a commercial perspective, the key issues to be agreed upon 
are typically the following:
• duration of the appointment;
• fees;
• investment objectives and restrictions;
• termination arrangements;
• warranties;
• reporting arrangements;
• custody arrangements;
• remedial steps in the event of a mandate breach; and
• exclusion or limitation of liability of the asset manager in certain 

circumstances.
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Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

Only asset managers licensed under the FAIS Act or, in the case of listed 
assets, stockbrokers authorised by the JSE, may market and perform 
fund management services on the basis of a segregated mandate.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

Yes. The introduction of COFI, and the ongoing Retail Distribution 
Review, may have a fundamental impact on the above matters.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

With respect to retail funds, collective investment schemes in property 
are required to be listed on the JSE, as are REITs generally. To achieve 
REIT status under the listings requirements of the JSE, the issuer must, 
among other things, be primarily engaged in activities in respect of 
immovable freehold or leasehold property for retention as investments 
and distribute at least 75 per cent of its total distributable profits to 
holders of its listed securities on an annual basis.

In 2013, the JSE introduced new listing requirements permitting 
the listing of special-purpose acquisition companies. Such a company 
may not carry on any commercial or business operations at the time 
of its application for a listing, but must, within 24 months of the date 
of its listing, acquire assets meeting the qualifying criteria of the main 
board or the alternative exchange (AltX) of the JSE. The JSE Listing 
Requirements were amended in 2017 to the effect that a special-
purpose acquisition company that does not acquire these assets within 
24 months will have its listing suspended and subsequently will be 
removed. In order to list on the main board of the JSE, an applicant must 
raise at least 500 million rand through the issue of shares. A minimum 
of 50 million rand must be raised for a listing on the AltX. All capital 
raised must be held in escrow with an escrow agent until acquisitions of 
qualifying assets are made. It is anticipated that this type of vehicle may, 
in future, be used as an alternative to the more traditional private equity 
fund structures discussed in question 25.

The JSE listing requirements permit exchange-traded funds 
investing in securities to list, subject to the overarching requirements 
that the persons responsible for managing the investments must have 
appropriate experience, there must be an adequate spread of portfolio 
risk and the fund must not, to a significant extent, speculate in securi-
ties. Exchange-traded funds are required to be registered as collective 
investment schemes in securities under CISCA.

The listings requirements also permit the listing, on the debt 
market, of exchange-traded notes backed by assets such as gold, plat-
inum or silver.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

Generally speaking, this would not be possible for collective invest-
ment schemes and non-retail fund structures. There are provisions 
in the Companies Act that permit a foreign company to redomicile in 
South Africa.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

Foreign investors are, in general, required to acquire any South African 
investments at market value. Where shares are acquired by foreign 
investors, the share certificates must be endorsed as ‘non-resident’, or 
an entry to this effect must be made in the records of the central securi-
ties depository participant or broker in the case of listed shares. Foreign 
investors may not introduce loan funding into South Africa without 
obtaining exchange control approval. Individual South African investors 
may make foreign investments utilising the following:
• their 10 million rand annual foreign investment allowance;
• their 1 million rand annual single discretionary allowance (to 

the extent that the same has not already been used for travel 
purposes); or

• authorised foreign assets.

South African companies may only make foreign investments subject to 
obtaining exchange control approval for such investment. South African 
institutional investors (including retirement funds, long-term insurers, 
collective investment scheme management companies and investment 
managers) may make foreign investments up to certain limits.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

Yes. Collective investment schemes in securities may not use deriva-
tives to leverage or gear the portfolio, and exposures must be covered 
at all times. Collective investment schemes that are hedge funds may 
only enter into over-the-counter derivatives with certain regulated 
counterparties.
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UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

The first draft of the COFI Bill was published in December 2018 for 
comment and is expected to be tabled in Parliament during the course 
of 2019 or early 2020. COFI aims to create a single market conduct law in 
the South African financial sector. It will serve to streamline the current 
fragmented approach to financial sector regulation. Among other things, 
COFI will draw private equity funds into the regulatory net by imposing 
licensing requirements on them.
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Sweden
Fredrik Wilkens, Emma Stuart-Beck and Lave Nilsson
Advokatfirman Vinge

FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Fund management is primarily regulated through Swedish legisla-
tion. There are currently, in very broad terms, two types of Swedish 
funds that are recognised as such under Swedish law: undertakings for 
collective investment in transferable securities (UCITS) and alterna-
tive investment funds (AIFs). AIFs include all funds that are not UCITS 
funds (such as private equity funds) and Swedish special funds (such 
as hedge funds). Swedish UCITS are regulated by the Securities Funds 
Act (SFA) implementing Directive 2014/91/EU (the UCITS V Directive) 
and AIFs are regulated by the Alternative Investment Fund Managers 
Act (AIFMA) implementing Directive 2011/61/EU (AIFMD) although it is 
mainly the managers of AIFs that are regulated. The Swedish Financial 
Supervisory Authority (SFSA) acts as the competent regulator respon-
sible for ongoing supervision of funds and fund managers and for the 
issuance of supplementary regulations and formal guidance to the 
aforementioned acts. The SFSA is responsible for ensuring that the 
business of fund managers is carried out in accordance with applicable 
laws and regulations. The Securities Markets Act (SMA) implementing 
Directive 2014/65/EU (MiFID II) and the SFSA’s supplementing regula-
tions further regulate the use of intermediaries and services ancillary 
to fund management.

All marketing activities that have the purpose of furthering the sale 
of any product in Sweden, including funds, are subject to the Marketing 
Practices Act, which requires, for example, that marketing is carried out 
in accordance with generally accepted marketing practices. In relation 
to marketing of funds, the Swedish Investment Fund Association (SIFA) 
has issued guidance as regards, inter alia, the marketing of funds, which 
is considered codifying generally accepted marketing practices. The 
Swedish Consumer Agency, which includes the Consumer Ombudsman, 
is the primary authority responsible for ensuring that marketing mate-
rial is in compliance with the Marketing Practices Act.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration services are generally unregulated, but there are 
certain administrative services, for example custodial services, that may 
only be provided under the prerequisite of a regulatory licence to conduct 
such business. If a Swedish custodian is delegated custody functions or 
where the fund administration services include trade settlement, the 
relevant entity must be authorised in accordance with the SMA.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

A Swedish fund is not, per se, subject to an authorisation or licensing 
process; instead, it is incumbent upon the manager of the fund to obtain 
authorisation from the SFSA to act as a fund manager. However, where a 
fund manager intends to manage a UCITS or an AIF formed as a special 
fund (a subcategory of domestic funds that derogate from a wider 
spectrum of regulation, which may not be freely marketed abroad), the 
authorisation process includes a requirement that the fund rules must 
be approved by the SFSA.

To obtain authorisation to act as a fund manager, an application 
would have to be submitted to the SFSA accompanied by, inter alia, a 
programme of operations of the fund manager and the fund rules of the 
funds to be managed. Depending on the type of investment fund, slightly 
different rules will apply in relation to the authorisation process.

In relation to the management of UCITS and special funds, the 
following requirements and process apply. A Swedish investment 
management company must be a limited liability company and have a 
board of directors consisting of at least three members and a managing 
director. Any natural or legal person who holds or may be expected to 
hold a qualifying holding (as defined in question 5) in the management 
company has to undergo an ownership assessment by the SFSA for the 
purposes of determining whether the natural or legal person is suit-
able for ownership of an investment management company. Further, 
a person who will serve as a member of the management body of the 
management company, or of the management body of an entity holding 
a qualifying holding in the management company, must undergo a 
management assessment by the SFSA.

The key requirement applicable to fund management companies 
primarily entails acting in the common interest of the unitholders. In 
general, a fund management company must conduct its operations in an 
honest, fair and professional manner so as to maintain the confidence of 
the public in the fund market. Further, the fund management company 
is obliged to have and maintain a minimum capital of own funds during 
its operations and to ensure that it has adequate risk management 
systems together with sound routines for the operation, accounting, 
internal control and management of its information systems.

A Swedish AIF manager (AIFM) applying for authorisation to 
manage an AIF other than a special fund would essentially need to 
comply with the requirements stipulated above and must be a legal 
person, but not restricted to the form of a limited liability company. The 
formation of the AIF (save for AIFs formed as special funds) is, however, 
not contingent upon the SFSA’s approval of the fund rules (or similar 
documentation).

The management of an AIF below the relevant threshold may be 
carried out without authorisation provided that the AIFM is registered 
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in the SFSA’s register. An unauthorised, registered AIFM may only carry 
out marketing activities to professional investors (as defined in the 
SMA). The exemption applies to AIFMs that manage AIFs whose assets 
under management in total do not exceed either:
• €100 million if leveraged; or
• €500 million when the portfolios consist of AIFs that are unlever-

aged and have no redemption rights exercisable during a period of 
five years following the date of the initial investment in each AIF.

These managers are subject to supervision by the SFSA, as well as the 
registration and reporting requirements under the AIFMD.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

Initially, a division must be made between managers established inside 
the European Economic Area (EEA) and outside the EEA. In the former 
case, the manager would need an authorisation in its home country 
and activities may subsequently be performed in Sweden either from 
the overseas manager’s home country or from inside Sweden, subject 
to the establishment of a Swedish branch office. If the manager has 
already been granted an authorisation in its home country within the 
EEA, pursuant to either the UCITS V Directive or the AIFMD, the over-
seas manager may ‘passport’ its licence into Sweden via the competent 
supervisory authority in its home country, and separate authorisation 
from the SFSA is thus not necessary. Following such passporting, it 
is also possible for the overseas manager to manage Swedish funds 
provided the manager’s authorisation in its home country includes 
management of fund types comparable to the type of Swedish fund the 
manager wishes to manage. In relation to management of a UCITS or 
a special fund, a separate authorisation must, however, be obtained 
from the SFSA that includes approval of the (revised) fund rules. The 
manager must also ensure that, in Sweden, it can make disburse-
ments to unitholders, redeem units, provide investors with required 
information and handle complaints, which may be satisfied through 
the appointment of a local paying agent responsible for the aforemen-
tioned services. If an EEA-based manager wishes to manage a Swedish 
AIF that is not a special fund, no separate authorisation from the SFSA 
is required.

A fund manager established outside the EEA may only perform 
management activities or provide services to Swedish investors 
provided the manager has been granted an authorisation from the SFSA 
in accordance with the Swedish national regime.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

The acquisition of a controlling stake (ie, a qualified holding) in a fund 
manager is subject to prior authorisation from the SFSA. The applica-
tion must be submitted to the SFSA in writing. A qualified holding is 
defined as a direct or indirect ownership where the holding represents 
10 per cent or more of the share capital or the voting rights or otherwise 
makes a significant influence of the fund manager possible. The latter 
is the case when, for example, a shareholders’ agreement allows for 
the appointment or dismissal of more than half of the members of the 
fund manager’s board of directors. Authorisation is also required prior 
to the increase of a holding through an acquisition where the holding 
would exceed 20, 30 or 50 per cent of the share capital or voting rights 
in a manager of UCITS funds. Should the acquisition of such a manager 

occur through the division of joint marital property, testamentary dispo-
sition, corporate distribution or another similar measure, an application 
for retaining the shares must be submitted to the SFSA within six 
months of the date of the acquisition. The AIFMA does not contain rules 
on thresholds for when an approval from the SFSA is necessary other 
than when a holding is qualified. Thus, the SFSA’s approval is required 
for all acquisitions or increases in holdings of shares or voting rights 
above 10 per cent.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

In general, the fund manager’s compensation (ie, fees deducted from the 
fund assets) must be clearly disclosed to investors. Compensation may 
generally only be deducted in the form of fees that relate to manage-
ment of the fund assets (including, for example, custody and transaction 
costs), subscription and redemption. Pursuant to the rules stipulated by 
the AIFMA and the SFA, a fund manager’s compensation must follow an 
established remuneration policy that is consistent with, and promotes, 
sound and effective risk management. A fund manager that provides 
advice to non-professional investors shall comply with the restriction 
of third-party provisions set out in the SMA, which establishes that the 
fund manager or an investment firm may only accept or give remunera-
tions if such remunerations improve the quality of the service and do not 
affect the company’s ability to act honestly, fairly and in a professional 
manner, and provided that the client is provided with a full, correct and 
understandable description of such remunerations. This rule does not 
apply to remunerations that are necessary in order to provide the fund 
management or the service and as long as they are of such nature that 
they do not conflict with the company’s obligation to act honestly, fairly 
and professionally.

An investment firm that provides independent investment advice 
or discretionary portfolio management may not accept and retain remu-
nerations of various kinds received from anyone other than the clients. 
The SIFA has issued guidance stipulating that, in the event income is 
derived from securities loans, the income must accrue to the fund. Any 
profit-sharing arrangement would have to be in compliance with the 
fund manager’s obligation to act in the interests of the unitholders. 
Internally, a Swedish fund manager shall have a remuneration system, 
as well as a remuneration policy, in place. Broadly, this policy shall be 
based on sound and effective risk management, taking into account the 
risk profile of the fund and the interest of the unitholders.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Marketing of UCITS or AIFs (including special funds) requires prior 
registration or passporting of the relevant fund in Sweden. However, 
once the relevant fund has been registered or passported in Sweden, it 
can be marketed without any additional licence for the marketing entity 
provided that the marketing does not include offering (ie, promotion 
of registered or passported funds can be carried out without further 
authorisation) (see questions 15 and 26). It should, however, be noted 
that different types of authorisation are required in cases where AIFs 
are to be marketed to Swedish non-professional investors.
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8 What marketing activities require authorisation?

The definition of marketing varies depending on the type of investment 
fund. As regards UCITS, marketing is considered as any direct or indi-
rect offering or placement of units or shares of a UCITS at the initiative 
of the UCITS, or on behalf of the UCITS, or to investors domiciled, or 
with a registered office, in Sweden. For AIFs, marketing is considered 
to include all types of advertising or promotion such as advertising in 
the mass media, cold-calling, emails, oral information provided at the 
offices of the fund or its promoter (if the offices are located in Sweden) 
and websites using the Swedish language or otherwise containing infor-
mation specific to the Swedish market or Swedish investors. This means 
that the scope of marketing activities requiring authorisation is wide.

Notwithstanding that the above definitions are different, the anal-
ysis of what constitutes marketing and thus requires an authorisation 
would, in practice, be the same for a UCITS and an AIF.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

The applicable Swedish legislation should be interpreted to include any 
marketing or promotional activities carried out in Sweden or directed 
towards Swedish investors. In determining whether an activity is 
directed to Swedish investors, a number of factors need to be taken 
into account, including, for example, whether the communication is in 
Swedish, whether a Swedish contact address is provided and whether 
payment can be made in Swedish kronor.

In the absence of authorisation in respect of the relevant fund, an 
overseas entity may not direct marketing activities towards Sweden. A 
fund may, however, be marketed under the concept of ‘pre-marketing’, 
which is, in principle (however, not categorically), before the fund has 
been established. The scope of this exemption is, however, unclear and 
cannot be used to circumvent the obligation to obtain authorisation. A 
fund may also be marketed on a reverse-solicitation basis, meaning that 
the investor initiates the contact with the manager. Such marketing can 
only be carried out on a product-by-product basis and only allows the 
entity to provide the investor with information specifically requested.

Once the relevant fund has been authorised in Sweden for 
marketing purposes, the overseas entity may carry out marketing on 
a cross-border basis into Sweden. It should be noted that cross-border 
marketing is not intended to include regular activities being carried out 
in Sweden, but rather being conducted from outside Sweden.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

There is no requirement to involve a local entity in the fund marketing 
process. An overseas manager that is conducting marketing of a UCITS, 
or an AIF that is a special fund, to Swedish investors must ensure that 
payments (eg, dividends), redemptions and disclosure of information 
relating to the fund can be made in relation to investors. These require-
ments may be satisfied through the appointment of a local paying agent 
to be responsible for the aforementioned activities.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

Fund managers must take all reasonable steps to identify potential 
conflicts of interest that may arise between the intermediary and the 

client as a result of commission payments. Commission payments 
to intermediaries are only allowed if such are made for purposes of 
enhancing the quality of the relevant service and provided that the 
manager is not impeded from acting in the interest of the unit or share-
holders. Commission payments are considered to enhance the quality 
of a service when the commission is proportional to the higher level of 
service provided to the client and if it provides the client with a tangible 
advantage. Intermediaries (being entities authorised by the SFSA) 
distributing or selling funds separately must be able to demonstrate 
that the commission received is devised so as to enhance the quality 
of the relevant service to the client. Further, the intermediary must 
document how the commission benefits the client and keep an internal 
record of all payments and benefits accepted from a fund manager.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

Swedish retail funds are commonly referred to as being funds avail-
able and generally eligible for non-professional investors. ‘Professional 
investors’ are defined in accordance with the definition set out in the 
SMA and ‘non-professional investors’ are defined as investors other 
than professional investors.

Swedish retail funds include UCITS and AIFs in the form of special 
funds. These funds are construed as pools of assets without any legal 
capacity and thus cannot acquire rights or assume liabilities. In addition, 
such funds may not be sued in, or brought before, courts of law or any 
other public authority. Consequently, these funds merely consist of the 
fund assets. The fund manager represents the unitholders in respect 
of all issues concerning such a fund and it is also required by law that 
the assets of the fund are kept with a custodian that is independent of 
the fund management company. The fund is formed via capital contri-
butions from investors and through the SFSA’s approval of the fund 
rules. Accordingly, the establishment of a Swedish retail fund requires 
a three-party relationship that is governed by contractual and statutory 
obligations. Collective investment structures established as legal vehi-
cles other than UCITS, AIFs and special funds, such as a limited liability 
company or similar foreign entities, may come to fall within the scope 
of Swedish fund regulation, but it is currently not possible to set up 
the above-mentioned funds on the basis of company law as a regulated 
form of investment fund.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The sets of rules governing retail funds are, together with executive 
orders made thereunder, the SFA and the SFSA’s Regulations FFFS 
2013:9 regarding securities funds, which govern UCITS, and the AIFMA 
and the SFSA’s Regulations FFFS 2013:10 regarding alternative invest-
ment fund managers, which govern special funds. Exchange-traded 
funds will also be governed by the rules of the relevant market.

The laws and regulations presented above are supplemented by 
guidelines issued by the SIFA that are considered as codifying good 
marketing practices.
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Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Yes, the establishment and marketing of funds available to non-profes-
sionals require authorisation, either from the SFSA or by the regulator 
in an EEA state from where its licence can be passported. In connection 
with the SFSA’s authorisation process for retail funds, the fund rules 
of the funds that the applicant fund manager intends to manage, must 
be submitted to the SFSA for approval. The fund may not be marketed 
prior to such approval except under the circumstances described in 
question 9.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

There are no formal restrictions governing who may market retail funds 
or the intended recipient of such marketing. Instead, retail funds can 
be marketed to any type of investor. Further, the marketing entity does 
not need to be licensed or authorised provided that the marketing does 
not include offering of the funds or would otherwise require a licence, 
pursuant to MiFID II and the SMA.

A Swedish professional fund distributor is normally authorised by 
the SFSA, either if it gives investment advice in the course of its distribu-
tion or if its distribution activities (such as the receipt and transmission 
of orders in respect of financial instruments and the execution of orders 
in respect of financial instruments on behalf of clients) comprise the 
regulated activity.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

Retail funds are characterised by extensive consumer protection rules 
whereby a manager of a retail fund must comply with a variety of 
special requirements that are not applicable in relation to other types 
of investment funds.

The most prominent requirement is the obligation to act exclu-
sively in the common interest of the unitholders. Further, the manager 
is required to, inter alia, maintain, or cause to be maintained, a register 
of all holders of units in the fund, immediately redeem a unit upon the 
request of a holder and maintain a suitable diversification of invest-
ments in accordance with the principle of risk spreading (see question 
17). Further, the AIFMA includes added provisions in relation to non-
professional (retail) investors, including additional requirements for a 
Swedish marketing authorisation.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

Investment restrictions
The investment of retail funds shall follow the risk-spreading principle 
and be made in financial assets associated with high liquidity, including 
transferable securities, money market instruments, derivative instru-
ments (excluding commodity derivatives), units in other UCITS and 
deposits with credit institutions. As a general rule, however, subject to 
exemptions, the value of the instruments issued by any single issuer 
may not exceed 5 per cent of the fund’s value.

Borrowing restrictions
Besides the possibility of raising short-term loans in an amount not 
exceeding 10 per cent of the fund’s value, a management company 
may not raise or grant cash loans or act as guarantor within the fund 
operations.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Swedish retail funds that are organised as UCITS funds or as special 
funds are exempt from Swedish taxation. Swedish retail funds that are 
organised as limited liability companies are subject to Swedish taxation 
for all income as one source income – income from business – at a tax 
rate of 21.4 per cent. However, dividends and capital gains on shares 
held for business purposes are exempt from Swedish taxation.

Individuals who are tax resident in Sweden and hold units in UCITS 
funds or special funds are subject to a standard income tax on the units. 
Further, capital gains and dividends from UCITS funds and special funds 
held by individuals who are tax resident in Sweden are generally subject 
to taxation as income of capital. Capital losses are tax deductible. 
However, rules regarding reduction of capital losses must be consid-
ered. Individuals who are tax resident in Sweden and invest in limited 
liability companies are subject to taxation on capital gains and dividends 
as income of capital. Capital losses are tax deductible. Again, however, 
rules regarding reduction of capital losses must be considered.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The portfolio of assets of a retail fund must be held by a separate custo-
dian, which does not need to be a local entity. A Swedish custodian 
must be a bank or a credit institution and have its registered office in 
Sweden or, where the custodian is a branch established in Sweden, in 
another country within the EEA. The engagement of a custodian may not 
be given to an entity whose interests may come into conflict with the 
management company or the unitholders.

The custody of financial instruments (including, for example, fund 
units) may only be conducted by an entity that has been granted an 
authorisation by the SFSA (or by the competent authority in another 
state within the EEA).

A Swedish custodian may be required to assume the manage-
ment of a retail fund where the management company has entered 
into insolvency proceedings, liquidation or if the SFSA has revoked the 
management company’s authorisation to conduct fund operations.

In the event that the custodian becomes subject to insolvency 
proceedings, the unitholders would be protected, as the ownership of 
the fund units is reserved for the unitholders who may easily be distin-
guished. However, any cash held by the custodian would most likely be 
unprotected.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

Governance requirements primarily include risk management, handling 
of potential conflicts of interest and acting in a manner that maintains 
the public’s confidence in the fund market. More detailed guidance is 
provided in guidelines issued by the SIFA.

In connection with the authorisation process (and upon revision), 
the management company is required to submit a number of documents 
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to the SFSA, including, for example, the prospectuses, key investor infor-
mation documents, an annual report and a semi-annual report. Upon 
authorisation being granted, the fund manager and the retail fund will 
be registered in the SFSA’s public register. The management company 
must have a board of directors that consists of at least three members 
and a managing director and is obliged to maintain, or cause to be main-
tained, a register of all holders of units in the fund.

In addition, a management company must document and preserve 
each portfolio transaction for all UCITS it manages. The documentation 
must be retained for at least five years and must contain sufficient infor-
mation in order to reconstruct each transaction performed.

Reporting

21 What are the periodic reporting requirements for retail funds?

A management company must submit a quarterly report containing a 
profit and loss account and a balance sheet for the management company 
itself to the SFSA. The quarterly report must also contain information on 
capital requirements and methods used for calculating the capital base.

Quarterly reports must also be submitted for each retail fund 
managed and must include information on, for example:
• the type of fund managed;
• the net asset value of the fund assets;
• dividends;
• fees charged for the subscription and redemption of units 

in the fund;
• average liquidity; and
• the assets and liabilities of the fund.

As from 1 August 2017, Swedish-based managers, and branches based 
in Sweden, are required to submit reporting in relation to their measures 
against money laundering and terrorism financing on an annual basis.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

A UCITS is by statute an open-ended investment fund available to the 
public. As such, the fund must accept investments. In general, no restric-
tions may be placed on the issue, transfer and redemption of units in the 
funds. However, it is possible to impose rules stipulating, for example, 
a minimum subscription amount. Upon the request of a unitholder, a 
unit must be redeemed immediately and may only be postponed under 
extraordinary circumstances.

A special fund may, however, subject to the SFSA’s consent, incor-
porate restrictions on the issue of units in the fund. In addition, a special 
fund may limit the possibility for investors to redeem their units to once 
per year. Restrictions must be incorporated in the fund rules that must 
be approved by the SFSA in connection with the formation of the fund.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Different types of legal vehicles may be used for the establishment of 
a non-retail fund and, in general, the fund type will govern the choice 
of vehicle. In this context, and from a Swedish perspective, non-retail 
funds comprise AIFs.

Owing to the investment restrictions described in question 17, a 
Swedish hedge fund may only be formed as a special fund intended for 
the public (ie, retail investors), and therefore of an open-ended nature.

Swedish private equity funds and real estate funds are primarily 
formed as limited partnerships, but may also be formed as limited 
liability companies. An essential difference between a retail fund and a 
non-retail fund is that the latter does not have to be separate from the 
fund manager and merely consist of the fund assets. Consequently, a 
non-retail fund can be a legal person with the ability to assume rights 
and obligations. Furthermore, a non-retail fund could be internally or 
externally managed. In the former case, the fund is the manager and 
the entity is required to possess all functions necessary to be able 
to comply with applicable laws and regulations. It should be noted, 
however, that Swedish legislation does not allow for a limited liability 
company to have variable capital, which impedes the establishment of 
non-retail funds as limited liability companies and of any nature other 
than open-ended.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

The sets of rules governing non-retail funds are the AIFMA and the 
SFSA’s Regulations FFFS 2013:10 regarding alternative investment 
fund managers.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

There is no requirement to obtain authorisation for the establishment 
of a non-retail fund. The activities requiring authorisation are, instead, 
management and marketing of a non-retail fund. However, where 
the fund is internally managed, the establishment would, in practice, 
require authorisation. A private equity fund would, for instance, need 
to apply for authorisation with the SFSA upon its establishment, which 
may in some cases correspond to its ‘first closing’. A non-retail fund may 
be marketed without authorisation under the circumstances set out in 
question 9.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

Anyone can market a non-retail fund that has been authorised for 
marketing in Sweden, provided that the marketing does not go beyond 
the concept of ‘promotion’. The marketing entity would not need to be 
licensed or authorised unless the marketing activities include offering 
of the funds or otherwise would require a MiFID II licence or authorisa-
tion pursuant to the SMA.

As a main rule, non-retail funds may only be marketed to profes-
sional investors, as defined in the SMA. However, it is possible to 
market certain non-retail funds that have been formed as AIFs to retail 
investors.

In order to market a non-retail AIF to retail investors, the units or 
shares of the AIF have to be admitted to trading on a regulated market 
(ie, an exchange or a multilateral trading facility) and there must be a 
key investor information document available for the fund.

Further, it is possible to market AIFs formed as private equity funds 
to a particular category of Swedish non-professional investor. This is 
permitted under the prerequisites that units in the fund may not be 
redeemed within five years of the first investment and that the fund 
generally invests in issuers or non-listed companies for the purpose of 
acquiring control. In addition, the investor must commit to investing an 
amount of at least €100,000 and confirm knowledge of the risks associ-
ated with the investment in writing.
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Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

No. Even though a non-retail fund may only be marketed to retail 
investors subject to certain prerequisites, there is no prohibition on 
an investment being made by a retail investor on a reverse-solicita-
tion basis.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

Fund managers of AIFs directed at professional investors are required 
to establish arrangements to avoid the funds being marketed to retail 
investors. In general, however, there are fewer requirements imposed 
on managers of non-retail funds than on managers of retail funds.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

Non-retail funds organised as UCITS funds, special funds or limited 
liability companies are subject to the same tax regulations as described 
for retail funds. Individuals who are tax resident in Sweden and invest 
in non-retail funds are subject to the same tax regulations as described 
for individuals in retail funds. See question 18.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

For each AIF, the assets must be held by a separate custodian. The 
custodian does not have to be established locally but must have its 
registered office within the EEA. The obligation to appoint a custodian 
is intended to provide satisfactory protection of a fund’s assets in case 
of insolvency proceedings involving the manager. Similar to UCITS, the 
management of an AIF formed as a special fund may be assumed by 
the custodian.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

The most prominent governance requirements include conducting 
operations in a professional manner so that the public’s confidence in 
the fund market is maintained, as well as adequate risk and liquidity 
management, handling of potential conflicts of interest and establishing 
a remuneration policy compatible with such requirements.

The authorisation process involves submission of various docu-
ments and upon authorisation being granted, the non-retail fund and 
the manager (as the case may be) must be registered with the SFSA. 
The management company of a non-retail fund must have a board of 
directors consisting of at least three members.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

The reporting requirements regarding non-retail funds vary depending 
on the fund type and the value of assets under management. In general, 
the manager or the fund (as the case may be) must report more 

frequently and in greater detail in relation to funds that are marketed to 
retail investors and whose asset value exceeds certain thresholds. The 
frequency of such reporting varies between quarterly, semi-annually 
and annually. Reports are submitted online using software provided 
by the SFSA. As from 1 August 2017, Swedish-based managers, and 
branches based in Sweden, are required to submit reporting in relation 
to their measures against money laundering and terrorism financing on 
an annual basis.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Management of separate accounts (ie, discretionary portfolio manage-
ment) is typically structured through an agreement between the investor 
and the manager whereby an investment strategy (portfolio allocation, 
etc) is determined based on the investor’s investment horizon and risk 
profile. The manager then makes investments relating to the portfolio 
on a discretionary basis without having to obtain prior approval for each 
transaction from the investor.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

Within a managed account, the manager receives funds from the 
investor subject to a reporting obligation. Initially, the manager must 
categorise the investor as either professional or non-professional and 
such categorisation thereafter governs the obligations of the manager. 
The manager is required to safeguard the client’s interests and ensure 
best execution in terms of price, fees etc, and to disclose information to 
the investor as required by law.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

Management of separate accounts is a regulated activity under Swedish 
law and the entity providing the service must be regulated by, and 
obtain authorisation from, the SFSA. Management must be carried out 
by either a credit institution or a securities business authorised under 
the SMA. A fund management company that has obtained authori-
sation to manage a UCITS or an AIF may, however, also be granted 
separate authorisation from the SFSA to conduct discretionary portfolio 
management.

Marketing in the sense of ‘promotion’ of separately managed 
accounts is not a regulated activity and does not require authorisation. 
All marketing material is, however, subject to the Marketing Practices 
Act, which requires the marketing to be consistent with generally 
accepted marketing practices.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

In Sweden, it is currently only possible to establish a UCITS or a special 
fund on a contractual basis (ie, it is not possible to set up such funds 
on the basis of company law as a nationally regulated form of invest-
ment fund). A governmental inquiry has proposed that Sweden should 

© Law Business Research 2019



Advokatfirman Vinge Sweden

www.lexology.com/gtdt 93

introduce the possibility of establishing UCITS or special funds with a 
variable capital (similar to that of a SICAV) for purposes of enhancing 
Sweden’s competitiveness on the international fund market.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

In order to list a retail fund on Sweden’s largest stock exchange, 
NASDAQ Stockholm, the fund manager must prepare an information 
brochure or prospectus and have the units registered on central securi-
ties depositary registers at Euroclear Sweden or, subject to NASDAQ’s 
consent, with another Swedish or foreign central security custodian or 
the equivalent. Further, the listing of foreign retail funds on NASDAQ 
Stockholm requires prior registration or passporting of the relevant 
fund with the SFSA.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

Owing to the contractual basis on which UCITS and special funds are 
formed, it is not possible to redomicile a foreign UCITS or equivalent to 
a special fund in Sweden, and where the overseas vehicle has variable 
capital (eg, a SICAV), Swedish legislation would not permit the main-
tenance of such funds. However, Swedish legislation would allow for 
the merger between a Swedish UCITS and a foreign UCITS where the 
Swedish fund is the receiving fund. A merger between a foreign AIF and 
a Swedish AIF is not regulated by Swedish investment fund legislation.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

In relation to funds and investors domiciled within the EEA, the freedom 
of movement of capital provides that no restrictions may be placed on 
investments within the EEA. As regards funds and investors domiciled 
outside the EEA, Sweden has adopted a regime that imposes no general 
restrictions on foreign investments.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

Special requirements apply for UCITS and Swedish special funds 
investing in derivatives. AIFs are, however, free to invest in any assets if 
the investment is compliant with the fund rules for the AIF.

Managers of UCITS may invest in derivative instruments if the 
instruments comply with the placement provisions in the SFA and the 
SFSA’s Regulations FFFS 2013:9. Special requirements include that the 
underlying assets of the derivative instrument must constitute or relate 
to certain assets listed in the aforementioned regulations.

Furthermore, the derivative instrument must either be traded on a 
trading venue or, if the derivative instrument is traded over the counter, 
fulfil several other requirements. These requirements include, inter alia, 
that the counterparty must be supervised and belong to the categories 
of undertakings approved as counterparties by the SFSA, the derivative 
instrument must be subject to reliable and verifiable valuation on a daily 
basis, and the derivative instrument may, at any time on the initiative of 
the Swedish management company, be sold, redeemed or closed by an 
offsetting transaction at fair value.

Swedish special funds are subject to similar limitations as UCITS. 
However, Swedish special funds may invest in derivatives regardless of 
the underlying asset if the derivative instrument is subject to trading on 
a trading venue and does not require delivery of the underlying asset. 
The SFSA may also, on an individual basis, grant a Swedish special fund 
an exemption from these restrictions.

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

During 2018, Regulation 2017/1131 of the European Parliament and of 
the Council of 14 June 2017 on money market funds entered into force. 
The category of funds subject to authorisation under the new regulation 
covers UCITS, AIFs and Swedish special funds investing in short-term 
financial assets aiming to yield returns in line with the money market 
interest rate or retain the value of the investment.

Moreover, the MiFID II codes of conduct provisions concerning 
conflicts of interest, knowledge and competency requirements, suit-
ability assessments, reporting and suitability declarations, which were 
previously only applicable for advisory activities performed by AIFMs 
and UCITS managers in relation to non-professional investors, now 
also apply in relation to professional investors. As a result, codes of 
conduct provisions have been harmonised for AIFMs, UCITS managers 
and investment firms in this regard.

Aside from general passporting capabilities under rules common 
to fund managers, banks and other financial services providers, we 
expect the main consequences for funds will be the loss of passporting 
rights for UK UCITS and the need for UK domiciled fund managers to 
apply for new Swedish marketing licences for AIFs. To date, the SFSA 
has not published any guidance or draft regulations for the treatment of 
UK fund managers and UK funds post-Brexit.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Investment fund business in Switzerland is governed by the Collective 
Investment Schemes Act (CISA) and its implementing ordinances:
• the Collective Investment Schemes Ordinance (CISO);
• the Ordinance of the Swiss Financial Market Supervisory Authority 

on Collective Investment Schemes (CISO-FINMA); and
• the Ordinance of the Swiss Financial Market Supervisory Authority 

on the Bankruptcy of Collective Investment Schemes.
The CISA is a framework law leaving many matters to be regulated in 
detail to the implementing ordinances.

In addition, the Swiss Financial Market Supervisory Authority 
(FINMA), as the competent regulatory body and supervisory authority, 
has published several circulars and supervisory notifications addressing 
specific areas of collective investment schemes law (eg, distribution of 
collective investment schemes).

Market participants must also comply with self-regulation of 
industry organisations recognised by FINMA as a minimum standard, 
namely the code of conduct and various guidelines of the Swiss Funds & 
Asset Management Association (SFAMA) and the guidelines of the Swiss 
Bankers Association, which have great significance.

FINMA approves funds as products and is also responsible for the 
authorisation and supervision of the following institutions responsible 
for the management, safekeeping of assets or distribution of funds in 
Switzerland:
• fund management companies;
• investment companies with variable capital (SICAV);
• partnerships for collective investment (LP);
• investment companies with fixed capital (SICAF);
• custodian banks of Swiss collective investment schemes;
• asset managers of Swiss and foreign collective investment schemes;
• distributors; and
• representatives of foreign collective investment schemes.

SICAVs, LPs and SICAFs require a twofold FINMA authorisation of a fund 
product (in the form of a company) as well as an institution (in the form 
of a licence holder).

Further, it is worth noting that a ‘dual supervisory regime’ applies, 
which requires regulated entities to appoint a FINMA-recognised auditor 
to verify whether they comply with all applicable legal requirements.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration forms part of the main duties of a fund manage-
ment company of a contractual fund (FCP) or an externally managed 
SICAV, of a self-managed SICAV, of an LP or of a SICAF and is generally 
regulated and supervised as part of these licences.

The delegation of fund administration tasks to unregulated third-
party providers is also permitted, provided that the delegation is in the 
interest of efficient management and that those persons appointed are 
properly qualified to execute the tasks. Furthermore, instruction, moni-
toring and control of the agent must be ensured.

The delegation of fund administration is subject to the prior author-
isation of FINMA. For a delegation abroad, specific requirements apply.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

Switzerland is a niche production market but ranks among the top 
distribution markets in Europe. As at April 2019, 9,911 funds were regis-
tered in Switzerland, of which only 1,732 are domiciled in Switzerland.

Timing and process for approval and authorisation depend on 
whether a fund is organised under Swiss or foreign law.

Domestic funds
CISA distinguishes between open-ended and closed-ended funds.

Open-ended funds may be structured in the form of an FCP or a 
SICAV. Investors have a direct or an indirect legal entitlement to redeem 
their units at the net asset value.

In the case of an FCP, the fund management company and the 
custodian must be authorised by FINMA, and the fund contract, with 
the consent of the custodian, must be submitted to FINMA for approval. 
The FCP is the predominant legal form of collective investment scheme 
organised under Swiss law.

FINMA must authorise all SICAVs and approve their articles of 
association and investment regulations.

The timing and process of FINMA authorisation and approval 
largely depend on the complexity of the fund (investment policy, invest-
ment techniques etc).

In closed-ended funds (LP or SICAF), investors have neither a 
direct nor an indirect legal entitlement to redeem their units at the net 
asset value.

Both the LP and the SICAF require authorisation by FINMA and 
their limited partnership agreement (for LPs) and the articles of associ-
ation and investment regulations (for SICAFs) require FINMA’s approval.
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Foreign funds
The majority of foreign funds approved for distribution in Switzerland 
are undertakings for collective investment in transferable securities 
(UCITS). FINMA has standardised the approval process for UCITS over 
the last few years. The application is to be filed by the Swiss representa-
tive together with the relevant fund documents for Switzerland.

As one of the very few non-UCITS funds, the first Hong Kong-
based fund was approved for distribution to non-qualified investors in 
Switzerland in 2017.

Managers and operators
Anyone applying for FINMA authorisation to operate as an institution 
must meet the following minimum authorisation requirements:
• persons responsible for the management and business operations 

must have a good reputation, guarantee proper management and 
possess the requisite specialist qualifications;

• significant equity holders must have a good reputation and not 
exert their influence to the detriment of prudent and sound busi-
ness practice;

• compliance with the duties stemming from CISA must be assured 
by internal regulations and an appropriate organisation;

• sufficient financial guarantees must be available; and
• any additional authorisation conditions set forth in CISA are met.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

CISA has an extraterritorial scope and governs the following fund busi-
ness activities:
• domestic funds and persons responsible for the management and 

distribution of funds, and the safekeeping of assets;
• foreign funds distributed in Switzerland;
• persons managing foreign funds in or from Switzerland;
• persons distributing foreign funds in Switzerland; and
• persons representing foreign funds in Switzerland.

All legal or natural persons carrying on a regulated activity in 
Switzerland require authorisation from FINMA.

A foreign fund management company cannot act as a fund manage-
ment company for domestic funds. However, a Swiss fund management 
company may delegate specific tasks to a foreign fund management 
company if this is in the interest of efficient management.

The asset management of a domestic fund may be delegated to 
overseas managers who are subject to a recognised supervision. Where 
foreign law requires an agreement on cooperation and the exchange 
of information with foreign regulators, a delegation to an overseas 
manager may only take place where such agreement exists between 
FINMA and the competent foreign regulator.

If the overseas manager is managed in Switzerland or conducts its 
business largely or exclusively in or from Switzerland, it must be organ-
ised in accordance with Swiss law. FINMA authorisation is required 
when an overseas manager employs persons in Switzerland who 
conduct asset management on its behalf on a permanent commercial 
basis in or from Switzerland.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

The direct or indirect holding and acquisition of significant equity hold-
ings in a fund management company or in any other licensees or any 
change thereof requires the prior authorisation of FINMA.

All significant equity holders must provide proof that they have 
a good reputation and do not exert their influence to the detriment of 
prudent and sound business practice.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

The only fees and incidental costs chargeable to the fund are those set 
out in the relevant fund regulations in accordance with the statutory 
provisions of CISA and CISO. These include the management fee as well 
as any performance fee. The intended use of the management fee must 
be disclosed, as detailed in the SFAMA Transparency Guidelines recog-
nised by FINMA as the minimum standard.

FINMA circular 2010/1 sets out minimum standards for salary and 
remuneration policies of financial institutions that generally apply to 
licensees under CISA only on a voluntary basis.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

Any marketing of funds falling under the definition of ‘distribution’ (see 
question 8) may trigger authorisation requirements for the distributor 
and for the fund itself. In the case of distribution, the degree of regula-
tory requirements depends on the category of investors to whom the 
funds are marketed.

Domestic funds
Except for the approval requirement for the fund itself (see question 
3), distribution of domestic funds is regulated only if directed to non-
qualified investors. Distribution to non-qualified investors requires an 
authorisation as distributor by FINMA or another FINMA authorisation 
that already covers such activity. Only individuals, legal entities and 
partnerships domiciled in Switzerland can obtain a distributor licence. 
Branch offices of foreign financial intermediaries are not granted such 
licence under FINMA’s current practice. However, authorised branch 
offices of foreign banks, securities dealers and insurance companies in 
Switzerland are exempt from the duty to obtain a distributor licence.

Foreign funds
Distribution of foreign funds is regulated if non-qualified investors and 
certain qualified investors are targeted (see question 27).

Distribution to non-qualified investors requires the foreign fund to 
be approved by FINMA. Various registration requirements apply (eg, the 
appointment of a Swiss representative and paying agent). Only FINMA-
authorised distributors or Swiss-domiciled regulated entities exempt 
from such authorisation may distribute foreign funds to non-qualified 
investors.

Distribution to qualified investors does not require FINMA approval 
for foreign funds concerned, but requires, inter alia, the appointment 
of a Swiss representative and a Swiss paying agent. For distribution 
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to qualified investors, distributors must be adequately supervised in 
Switzerland or in their country of domicile. Each distributor must enter 
into a written distribution agreement governed by Swiss law with the 
Swiss representative.

All distributors are subject to particular statutory and self-regula-
tory conduct rules (eg, mandatory record-keeping).

8 What marketing activities require authorisation?

Generally, any form of distribution of domestic and foreign funds in, into 
and from Switzerland, is regulated (see question 7).

Distribution is defined as any offering or marketing of funds with 
certain specific statutory exceptions. ‘Offering’ and ‘marketing’ include 
any type of activity that aims to encourage the acquisition of fund units. 
Translated into practice, this means that the circulation of any infor-
mation about funds to potential investors might qualify as regulated 
activity if no statutory exception applies. There is no concept in Swiss 
law of ‘pre-marketing’. The SFAMA have outlined the likely scope of 
permitted pre-marketing activities in interpretative circulars and FAQs.

The following marketing activities are not deemed distribution:
• offering or marketing to regulated financial intermediaries such as 

banks, securities dealers, fund management companies and asset 
managers of collective investment schemes, central banks and 
supervised insurance companies;

• provision of information and acquisition of fund units at the instiga-
tion of (‘reverse solicitation’) or at the own initiative of investors, 
especially in the context of certain defined types of investment 
advisory agreements or execution-only transactions;

• provision of information and acquisition of fund units under a 
written discretionary asset management agreement with a regu-
lated financial intermediary;

• provision of information and the acquisition of fund units under a 
written discretionary asset management agreement with an inde-
pendent asset manager (IAM) that is subject to Swiss anti-money 
laundering regulations and the code of conduct of a recognised 
industry organisation, provided that the agreement itself complies 
with such code;

• publication of prices, rates, net asset values and tax data by regu-
lated financial intermediaries, as long as no contact information is 
provided; and

• offering of stock option schemes in the form of a collective invest-
ment scheme to employees.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

See questions 4 and 7.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

The distribution of foreign funds in Switzerland requires the prior 
appointment of a Swiss representative and a Swiss paying agent. All 
distributors must enter into a written distribution agreement with the 
Swiss representative.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

Swiss law generally does not prohibit intermediaries from accepting and 
keeping commission payments in relation to their marketing activities, 
provided that certain transparency and consent requirements are met.

Licensees under CISA and their agents are under a regulatory 
duty of disclosure regarding compensation for distribution. This encom-
passes the nature and scale of all fees and other pecuniary benefits 
through which the activities of the distributor are to be compensated. 
According to the SFAMA Transparency Guidelines, licensees that pay 
such compensation must comply with their duty to inform by disclosing 
in the fund documents that ‘retrocessions’ may be paid and the services 
for which they are payable. The recipients of the retrocessions must 
inform investors, unsolicited and free of charge, of the amount of 
compensation they may receive for distribution and, upon request, of 
the amounts actually received. The SFAMA Transparency Guidelines 
extend the applicability of the respective duties to foreign intermedi-
aries and foreign funds and their managers. In practice, the distribution 
agreements to be entered into with the appointed Swiss representative 
usually include a respective contractual undertaking.

Moreover, intermediaries must comply with any obligations in 
relation to their clients under applicable Swiss civil law. In a series of 
leading decisions beginning in 2006, the Swiss Supreme Court held that 
distribution fees paid to an intermediary acting as agent in connection 
with clients’ assets were subject to a statutory restitution duty and 
therefore must be passed on to the client unless otherwise foreseen by 
(written) agreement in which the client waives the right to receive the 
distribution fee and other benefits on the basis of sufficient disclosure 
of conflicts of interest and information about the amounts actually paid 
to the intermediary or, at least, the range of fees and their calculation.

Swiss pension fund legislation provides for a mandatory duty of 
restitution of all pecuniary benefits that cannot be waived by a Swiss 
pension institution.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

Open-ended retail funds may be set up as FCPs or as SICAVs.
FCPs are based on a tripartite fund contract between investors, 

the fund management company and custodian bank. Under the fund 
contract, the fund management company commits itself to involving 
investors in accordance with the number and type of units they have 
acquired in the fund and to managing the fund’s assets in accordance 
with the provisions of the fund contract at its own discretion and for its 
own account. The custodian bank is a party to the contract in accord-
ance with the tasks conferred on it by CISA and by the fund contract. 
The fund management company draws up the fund contract and, with 
the consent of the custodian bank, submits it to FINMA for approval. Any 
amendment to the fund contract requires the consent of the custodian 
bank and prior FINMA approval.

SICAVs must be authorised by FINMA as institutions and their 
articles of association and investment regulations require FINMA 
approval. A SICAV is a company whose capital and number of shares 
are not specified in advance, whose capital is divided into company 
and investor shares, for whose liabilities only the company’s assets 
are liable and whose sole object is collective capital investment. It is 
important to distinguish between self-managed SICAVs, which perform 
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their own administration, and externally managed SICAVs, which dele-
gate the administration (including distribution) to an authorised fund 
management company. The formation of a SICAV is largely based on the 
provisions of the Swiss Code of Obligations regarding the formation of 
companies limited by shares.

If closed-ended share companies in the form of a Swiss stock 
company are listed on a Swiss stock exchange, they do not fall under 
CISA. However, if they are not listed on a Swiss stock exchange, they 
qualify as SICAF and are subject to authorisation and supervision by 
FINMA, unless only qualified investors participate and the shares 
are registered shares. Since the introduction of SICAFs in 2007, none 
have been authorised in Switzerland, mainly owing to the unfavour-
able tax treatment that leads to taxation at both the company and the 
investor level.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

See question 1.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

All domestic funds require FINMA authorisation or approval.
Furthermore, all foreign funds distributed to non-qualified inves-

tors in Switzerland require FINMA approval.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

See question 7. Retail funds may be marketed to non-qualified and qual-
ified investors.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

There are no special requirements for managers or operators of retail 
funds. The requirements set out in question 3 apply.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

CISA distinguishes four types of open-ended funds based on the type 
of investment: securities funds, real estate funds, other funds for tradi-
tional investments and other funds for alternative investments. Each 
type of fund follows a different set of rules regarding permitted invest-
ments, investment restrictions and investment techniques.

Additional restrictions may be determined in the fund regulations.

Securities funds
Securities funds may invest in transferable securities issued on a large 
scale and in non-securities rights having the same function (uncerti-
fied securities), and that are traded on a stock exchange or another 
regulated market that is open to the public, in addition to other liquid 
financial assets.

The following investments are permitted:
• securities;
• derivatives;

• units in funds;
• money market instruments; and
• short-term deposits.

The following are not permitted: investments in precious metals or 
precious metal certificates, or commodities or commodity certificates, 
as well as short-selling of investments.

The following investment techniques may be employed:
• securities lending;
• repurchase agreements;
• borrowing of funds of up to 10 per cent of the fund’s net assets; and
• pledging or transferring as collateral up to 25 per cent of the fund’s 

net assets.

Real estate funds
Real estate funds may invest their assets in:
• property;
• real estate companies;
• units in other real estate funds and listed real estate investment 

companies; and
• foreign real estate securities.

The use of derivatives is permitted for hedging purposes.

Other funds for traditional and other funds for alternative 
investments
Other funds for traditional and alternative investments are open-ended 
funds that neither qualify as securities funds nor as real estate funds. 
Permitted investments for both types of funds include, in particular:
• securities;
• precious metals;
• real estate;
• commodities;
• derivatives;
• units of other funds; and
• other assets and rights.

Investments may be of limited marketability, subject to strong price 
fluctuations, and may be difficult to value. Often these types of funds 
exhibit limited risk diversification.

The risk profile of these types of funds differs in terms of their 
investments, investment techniques and investment restrictions, in 
particularly with regard to the following:

Other funds for traditional 
investments

Other funds for 
alternative investments

Borrowing
Up to 25 per cent of 
the fund’s net assets

Up to 50 per cent of 
the fund’s net assets

Pledge or transfer 
as collateral

Up to 60 per cent of 
the fund’s net assets

Up to 100 per cent of 
the fund’s net assets

Overall exposure
Up to 225 per cent of 
the fund’s net assets

Up to 600 per cent of 
the fund’s net assets

Engagement in 
short-selling

Permitted Permitted

Specific investment restrictions and techniques must be laid down in 
the fund regulations.

FINMA may grant derogations from the statutory provisions in the 
individual case.

For SICAFs, the provisions concerning permitted investments for 
other funds for traditional and alternative investments apply accordingly.
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Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Swiss tax law does not generally differentiate between domestic retail 
funds and non-retail funds. Taxation depends on the type of legal struc-
ture of the fund. The various types of domestic fund can be classified 
into two groups: FCPs, SICAVs and LPs; and SICAFs.

The first group is viewed in a transparent manner from a Swiss 
corporate income tax perspective. These types of funds are not subject 
to Swiss corporate income taxes on their income or gains. The fund’s 
income is taxed in the hands of the investors. An exception applies to 
income derived from directly owned real estate that is subject to corpo-
rate income tax at the fund level. A domestic fund holding real estate 
situated in Switzerland may nevertheless be tax exempt for the purpose 
of corporate income tax if its investors consist exclusively of tax-exempt 
pension schemes or social security institutions and compensation funds.

Profit distribution or accumulated profits from non-distributing 
(annual deemed distribution) FCPs, SICAVs and LPs are subject to a 
withholding tax at a 35 per cent rate. If such distributions or accumu-
lated profits derive from real estate or capital gains, no withholding tax 
is due, provided that they are reported separately. The withholding tax 
on the distribution or accumulated profits can be reclaimed by Swiss 
investors if they declare the income in their tax return or account for it 
in their financial statements.

Non-resident investors may qualify for an exemption from Swiss 
withholding tax under the affidavit procedure or may reclaim the with-
holding tax in full, if at least 80 per cent of the fund’s earnings are 
foreign-sourced. If foreign-sourced earnings amount to less than 80 per 
cent, a non-resident investor can reclaim Swiss withholding tax based 
on an applicable double taxation treaty between Switzerland and its 
country of residence.

The second group is treated identically to any other corporation 
in Switzerland and therefore is not tax transparent for any type of tax. 
SICAFs are subject to corporate income tax and tax on net equity, and 
their distributions (but not accumulated profits) to shareholders are 
subject to withholding tax at 35 per cent.

In principle, regarding capital and income taxes, Swiss legislation 
does not distinguish between investments in a domestic or a foreign 
fund. In both cases, investments are subject to capital tax, distributed or 
accumulated income is subject to income tax, while capital gains are tax-
free for investors holding their assets for private investment purposes.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Fund management companies of FCPs, SICAVs and SICAFs must entrust 
the safekeeping of assets to a custodian bank. Custodian banks must be 
authorised banks according to the Swiss Banking Act (BA) and have an 
appropriate organisational structure to act as custodian bank for funds. 
Unlike depositories and paying agents, custodian banks must, in addi-
tion to their banking licence, be authorised as such by FINMA.

The role of a custodian bank includes holding fund assets on 
deposit, issuing and redeeming units, and handling payments processing 
and ensuring that the fund management company or SICAV comply with 
the regulations.

A custodian bank may delegate the safekeeping of fund assets to 
regulated third-party custodians and collective securities depositories 
in Switzerland or abroad, provided this is in the interest of efficient safe-
keeping and is appropriate. Any change of custodian bank requires prior 
FINMA authorisation.

If a custodian bank becomes bankrupt, the assets held by it in 
custody are not included in the bank’s bankruptcy estate. Instead, the 
assets (except cash) are segregated from the bank’s bankruptcy estate 
in favour of the fund management company of an FCP or of a SICAV, 
subject to any claims by the custodian bank against the respective 
depositor.

In the case of bankruptcy of a fund management company of an 
FCP, assets and rights belonging to the fund will be segregated in 
favour of the investors. Debts of the fund management company that 
do not arise under the fund contract may not be set off against claims 
of the investment fund.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

Any party responsible for the management of funds, the safekeeping 
of assets held in it or the distribution of it to non-qualified investors, 
must obtain authorisation from FINMA. Authorisation is granted if, in 
particular, the requirements set out in question 3 are fulfilled.

If there is a change in the circumstances underlying the authorisa-
tion, FINMA’s authorisation must be sought prior to the continuation of 
activity. The following must be reported to FINMA without delay:
• changes in the persons responsible for the management and busi-

ness operations and of significant equity holders;
• facts that might call into question the good reputation or the guar-

anteeing of proper management by the persons responsible for the 
management and business operations (eg, criminal proceedings);

• facts that might call into question the good reputation of significant 
equity holders or the prudent and sound business practice of the 
licensee owing to the influence of significant equity holders;

• change of executive persons entrusted with the performance of the 
custodian bank’s duties; and

• any change regarding financial guarantees.

Authorised institutions and their agents must fulfil the following statu-
tory conduct rules:
• duty of loyalty: they must act independently and exclusively in the 

interest of the investors;
• due diligence: they must implement organisational measures that 

are necessary for proper management; and
• duty to provide information:

• they must ensure the provision of transparent financial state-
ments and provide appropriate information about the funds 
that they manage and distribute and the assets that they hold 
in safekeeping;

• they must disclose all charges and fees incurred directly or 
indirectly by the investors and their appropriation; and

• they must notify investors of compensation for the distribu-
tion of funds in the form of commission, brokerage fees and 
other soft commissions in a full, truthful and comprehen-
sive manner.

The statutory conduct rules are complemented by self-regulation of 
industry organisations that FINMA has recognised as minimum stand-
ards, particularly the Code of Conduct of SFAMA, as well as several 
guidelines.
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Reporting

21 What are the periodic reporting requirements for retail funds?

Domestic funds
Open-ended funds must keep separate accounts and publish an audited 
annual report within four months of the end of the fund’s financial year 
and an unaudited semi-annual report within two months after the end 
of the first half of the fund’s financial year.

The fund management company of an FCP or a SICAV must publish 
the prices at regular intervals in the designated publication instrument 
as indicated in the prospectus.

Changes to the fund regulations of FCPs, SICAVs or SICAFs must 
be communicated to investors by way of publication and require prior 
approval or authorisation by FINMA. In case of material changes, 
investors have a right to lodge objections. Changes to the prospectus, 
simplified prospectus and key investor information documents must 
only be notified to FINMA.

Foreign funds
Foreign retail funds approved for distribution must also publish an 
annual report within four months of the end of the fund’s financial year 
and a semi-annual report within two months of the fund’s first half of 
the financial year.

In addition, they must publish prices at regular intervals in the 
designated Swiss publication instrument as indicated in the prospectus.

Moreover, investors must be notified by way of publication about 
amendments to the fund documents, change of legal form, mergers, 
liquidations, changes of Swiss representative or paying agent and about 
measures taken by foreign regulators. The amended fund documents 
require (post-effective) FINMA approval.

Proposed changes of the Swiss representative or paying agent, 
as well as the termination of representative agreements, require prior 
FINMA approval.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

The fund management company of an FCP or the SICAV may temporarily 
or fully suspend the issue of units at any time and may reject individual 
applications to subscribe for, or switch, units without assigning any 
reason therefor.

There are no statutory restrictions on the transfer of units in open-
ended retail funds.

The fund regulations of open-ended retail funds, however, may 
further restrict the issue and transfer of units.

Investors of open-ended retail funds are, in principle, entitled 
to request the redemption of their units and payment of redemption 
amount in cash. The fund regulations of open-ended retail funds whose 
value is difficult to ascertain, or which have limited marketability, 
however, may provide for notice to be served only on specific dates, 
subject to a minimum of four times per year.

FINMA may, in the event of a justified request, restrict the right 
to redeem at any time depending on the investments and investment 
policy. This can apply specifically in the case of investments that are not 
listed and not traded on another regulated market open to the public, 
mortgages and private equity investments. The right to redeem at any 
time may be suspended for a maximum of five years and this restriction 
on redemption must explicitly be disclosed in the fund regulations.

The fund regulations may provide for repayment to be deferred 
temporarily in certain circumstances (eg, market closures, trading 
restrictions or suspensions, emergencies, restrictions on asset trans-
fers or large-scale withdrawals of units).

The auditor and FINMA must be informed immediately of any deci-
sion to defer redemptions and such decision must be communicated to 
the investors in a suitable manner.

The transferability of shares in SICAFs is regulated by the Swiss 
Code of Obligations. The SICAF’s articles of association can set out 
certain transfer restrictions. If there are no restrictions, the shares are 
freely transferable.

In the case of closed-ended retails funds, investors have neither a 
direct nor an indirect legal entitlement to request redemptions.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Open-ended non-retail funds may be set up as FCPs or as SICAVs. See 
question 12. Closed-ended non-retail funds may be set up as SICAFs 
(see question 12) or as LPs.

An LP is a partnership whose sole objective is collective invest-
ment. At least one member bears unlimited liability (general partner), 
while other members (limited partners) are liable only up to a speci-
fied amount (limited partner’s contribution). General partners must be 
companies limited by shares with their registered office in Switzerland. 
Limited partners must be qualified investors according to CISA (see ques-
tion 27). An LP may only manage its own investments. An LP conducts 
investments in risk capital. The investments in companies or projects 
can take the form of equity capital, lending or mezzanine financing. 
Other permitted investments generally include construction, real estate 
and infrastructure projects as well as alternative investments.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

See question 1.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

All domestic non-retail funds must be approved or authorised by FINMA. 
Foreign non-retail funds may not be approved for distribution.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

See question 7. Non-retail funds may exclusively be marketed to quali-
fied investors.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

The circle of investors of non-retail funds is limited to the following 
qualified investors according to CISA and CISO:
• regulated financial intermediaries (banks, securities dealers, fund 

management companies, asset managers of collective investment 
schemes and central banks);

• regulated insurance companies;
• public entities and pension funds with professional treasury 

operations;
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• companies with professional treasury operations;
• high net worth individuals meeting certain criteria (ie, thresholds 

of liquid assets, minimum level of knowledge) and having elected 
in writing to be deemed qualified investors; and

• investors who have concluded a written management agree-
ment with a qualifying IAM or a regulated financial intermediary, 
provided that they have not declared in writing that they want to be 
treated as non-qualified investors.

According to Swiss legal doctrine and relevant circulars of FINMA, 
the professional treasury operations requirements are fulfilled when 
the institutional investor employs at least one qualified person with 
experience in financial matters to permanently manage its liquid 
financial assets within the framework of professional cash or treasury 
management.

IAMs themselves are deemed qualified investors if they fulfil certain 
requirements (see question 8) and confirm in writing that they will only 
use the information obtained for clients who are qualified investors.

The specific fund regulations may provide for additional restric-
tions in individual cases (eg, for tax exemption reasons).

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

The requirements that apply to managers or operators of non-retail 
funds are essentially the same as for retail funds. See questions 3 and 
16. In the case of single investor funds (for regulated insurance insti-
tutions, public entities or pension schemes with professional treasury 
operations), the fund management company of an FCP or SICAV may 
delegate the investment decisions to the single investor. FINMA may 
exempt them from the duty to subject themselves to supervision for 
asset managers of collective investment schemes.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

See question 18.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

See question 19.
In the case of a SICAV that is exclusively open to qualified inves-

tors, FINMA may, under certain conditions, grant exemptions to appoint 
a custodian bank.

LPs do not have to deposit the fund’s assets with a Swiss custo-
dian bank or any other regulated institution. Therefore, the assets are 
generally not subject to special treatment in the event of the fund’s 
bankruptcy. However, if the assets are held with a Swiss bank within the 
meaning of the BA, the assets deposited with that bank are, in the case of 
the bank’s bankruptcy, subject to the same rules as open-ended funds.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

See question 20.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

Generally, the same rules apply as for retail funds. See question 21.
FINMA may, upon request, fully or partially exempt non-retail funds 

from certain reporting requirements under CISA (eg, the duty to publish 
a semi-annual report or to publish prices). Exemptions must be estab-
lished in the fund regulations.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Managed accounts are usually structured by arranging for the mainly 
institutional client to appoint a (Swiss) bank or securities dealer for the 
purpose of holding the client’s assets in an account. In addition, the 
respective bank or securities dealer, or an outside asset manager, is 
given discretionary investment management authority to acquire and 
dispose of assets in the account. Operational duties in areas such as 
investment compliance, risk management, reporting and accounting 
can be delegated to a fund management company.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The standard of care owed to the client, any limitation of liability, fee 
structure, transparency and reporting requirements and applicable 
investment limitations are often among the most important terms for a 
separately managed account.

The discretionary investment management mandate given by 
the client to the investment manager as well as the account relation-
ship with the bank or securities dealer are typically governed by the 
statutory provisions set out in the Swiss Code of Obligations and by 
the relevant agreements between the parties. Guidelines and codes 
of conduct regarding investment management issued by FINMA and 
industry organisations (in particular, the Swiss Bankers Association 
and SFAMA) define accepted minimum standards for investment 
management mandates, which do not directly apply to the individual 
relationship with a separately managed account client, but clarify the 
scope of the general duty of care and other obligations of the invest-
ment manager.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

The management or marketing of separately managed accounts is 
currently not subject to an authorisation requirement in Switzerland 
and, therefore, can be provided to investors in Switzerland on a cross-
border basis also.

Domestic banks, securities dealers and asset managers of collec-
tive investment schemes offering their clients separately managed 
accounts, are supervised by FINMA also with regard to the provision 
of this (additional) service. On the other hand, domestic IAMs providing 
portfolio management services for separately managed accounts in 
accordance with a discretionary mandate given by a client, are not 
currently subject to an ongoing prudential supervision but are required 
to become a member of a recognised self-regulatory organisation for 
purposes of compliance with Swiss anti-money laundering regulations.
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The rules on fund distribution must be considered if invest-
ment funds are used in separately managed accounts, whereas the 
discretionary investment management agreement entered into with 
a separately managed account client may qualify for an exemption if 
certain conditions are met (see question 8).

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

Swiss financial market regulation is undergoing major changes. In June 
2018, the Swiss Parliament adopted the Financial Services Act (FinSA) 
and the Financial Institutions Act (FinIA). FinSA, inter alia, sets forth 
new cross-sector prerequisites for providing financial services as well 
as requirements applicable to offerings of financial instruments. FinIA 
essentially harmonises the organisational requirements and authorisa-
tion rules for asset managers of individual client assets and collective 
assets (including funds and pension schemes), trustees, fund manage-
ment companies and securities houses.

The new laws are expected to come into effect on 1 January 2020, 
with transitional periods for compliance with some of the new rules. As 
part of their introduction, there will be substantial carve-outs but also 
material amendments to CISA, which will still govern product-specific 
regulation for funds. The following aspects are particularly noteworthy 
in the context of fund management:
• licence requirements for fund management companies and asset 

managers of collective assets will be governed by FinIA;
• the concept of ‘distribution’ under CISA will be replaced by the 

concept of ‘offer’ under FinSA and the licence for distributors will 
be abandoned;

• a client adviser register for client advisers, which are not subject to 
prudential supervision, will be introduced;

• rules of conduct under FinSA will apply to fund management 
companies and asset managers;

• FinSA will introduce a client segmentation similar to the Markets in 
Financial Instruments Directive; and

• product documentation requirements will be improved for inves-
tors under FinSA.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

The listing of domestic and foreign funds on a Swiss stock exchange is 
governed by the Federal Act on Financial Market Infrastructures and 
Market Conduct in Securities and Derivatives Trading, and the appli-
cable self-regulation of the respective stock exchange.

The listing rules of the main Swiss stock market, the SIX Swiss 
Exchange, contain specific requirements for the listing and the mainte-
nance of the listing of different types of collective investment schemes, 
namely investment funds, exchange traded structured funds and – in 
practice, most relevant – real estate funds and actively or passively 
managed exchange-traded funds (ETFs). In particular, minimum capi-
talisation and free float requirements apply if no market maker is 
appointed for the fund units. Implementing trading provisions contain 
further conditions for market making of ETFs. Furthermore, it is a 
listing requirement that domestic and foreign funds are approved or 
authorised by FINMA. On the other hand, FINMA will not approve, for 
distribution, a foreign fund that is an ETF or has the term ‘ETF’ in its 
name unless all of its share classes are listed on a recognised Swiss 
stock exchange. The prospectus submitted to FINMA for approval 

serves as the listing prospectus. FINMA requires the fund regulations of 
an ETF to include specific information (eg, applicable replication method 
and market making).

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

There is neither a general regulatory system nor any general FINMA 
guidance on the redomiciliation of overseas vehicles to Switzerland.

FINMA may, in an individual case, accept two forms of repatriation 
of an overseas vehicle to Switzerland:
• transfer of assets of an overseas vehicle into a newly created 

domestic fund by exchange of units of the overseas vehicle or by 
redemption of units in kind to the investors of the overseas vehicle 
and following contribution in kind as new investors of the domestic 
fund on the same day. The then empty overseas vehicle will be 
liquidated; and

• transfer of domicile of the overseas vehicle to Switzerland, whereby 
the overseas vehicle needs to be transformed into a domestic fund, 
complying with all applicable Swiss laws and regulations.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

Other than the marketing restrictions referred to in question 7, there are 
no special statutory restrictions in this regard.

However, the ability of foreign investors to invest in domestic funds 
may be limited by the applicable fund regulations.

Certain domestic investors, such as Swiss pension schemes, may 
be restricted to a certain extent by law to invest in funds established or 
managed abroad.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

Derivatives may be used not only for hedging purposes but also as 
part of the active investment strategy of funds. However, for real estate 
funds, the use of derivatives is only permitted for hedging purposes. The 
derivatives used must correspond to the investment strategy of the fund 
and their underlying assets must also be permissible as investments. 
The market risk must be measured. Depending on the complexity of 
the use of the derivatives, the so-called commitment approach or the 
model approach applies. The derivatives used in an investment fund 
must also be fully taken into account when complying with the various 
legal limits (risk distribution limits, minimum and maximum limits of the 
investment policy etc) as well as the requirements for counterparty risk. 
In addition, fund management companies, asset managers of collective 
investment schemes and collective investment schemes must comply 
with the requirements of the market conduct rules of the Federal Act 
on Financial Market Infrastructures and Market Conduct in Securities 
and Derivatives Trading (FMIA) when trading derivatives. In particular, 
settlement, reporting, risk mitigation and platform trading obligations 
stemming from the FMIA must be complied with.
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UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

In recent years, Switzerland has adopted the majority of European regu-
lations in the field of fund management. It can be assumed that this 
trend will continue in the future. The expected entry into force of FinSA 
and FinIA as well as the revised CISA in January 2020 will impact the 
whole financial industry in Switzerland, including the current regime 
governing the distribution of Swiss and foreign funds in Switzerland 
(see question 36).

Switzerland will not significantly change its law and regulation 
because of the Brexit. SFAMA assumes that UCITS- and AIF-funds domi-
ciled in the UK will continue to be treated as UCITS- and AIF-funds from 
a Swiss perspective post-Brexit. This may require a minimal adjust-
ment to the regulations, but will have no impact on the market, as the 
current regulatory regime will generally continue to apply. However, 
irrespective of Brexit, Switzerland will introduce FinSA and FinIA also 
with a view to meeting international standards, including recognition of 
‘equivalence’ under the third-country rules provided for by the Markets 
in Financial Instruments Directive (2004/39/EC) (MiFID II). With the 
introduction of FinSA and FinIA, a large number of financial market acts, 
including the CISA, will be revised (see also question 36).
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Thailand’s Securities and Exchange Commission (SEC) and the Capital 
Market Supervisory Board (CMSB), a supervisory authority within the 
SEC organisational structure, are the government agencies that have 
the authority to regulate fund management in Thailand. The SEC and 
the CMSB together have primary responsibility for regulating funds and 
fund managers. The SEC’s organisational structure extends to the Office 
of the Securities and Exchange Commission (the Office of the SEC). The 
functions of the Office of the SEC are to supervise securities business on 
a day-to-day basis, including that of fund management.

Another key regulator of fund management is the Bank of Thailand 
(BOT), Thailand’s central bank. Among its many financial oversight 
responsibilities, the BOT regulates investment by Thai investors in 
financial products or securities, including offshore funds issued by 
foreign entities or which originated in certain foreign markets, involving 
the outflows of Thai baht and foreign currencies to pay for the purchase 
of foreign-issued securities or investment units.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration, including services provided to funds that are tech-
nically not management services but more of an administrative nature, 
such as book-keeping, preparing reports and trade settlements, is regu-
lated in Thailand by the SEC pursuant to section 12 of the SEC Act and 
the CMSB Notification No. TorThor 35/2556.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

Generally, the investment unit of a mutual fund or private fund and its 
management are subject to the approval of the SEC and is under SEC 
supervision unless otherwise exempted. Also, generally in Thailand, 
the offer or sale of investment units, whether as a mutual fund or a 
private fund, does not have a private placement regime and therefore 
requires a securities licence to operate fund management unless other-
wise exempted.

There are seven different licences for undertaking securities busi-
ness in Thailand. The main securities business licences are Securities 
Business Licence Types A, B, C and D. The Securities Business Type 
A Licence is the most comprehensive, covering various categories of 

securities business, including fund management. The Type C Licence is 
a boutique asset management licence.

Pursuant to section 117 of the SEC Act, a securities company may 
establish and manage a mutual fund upon approval by the office of the 
SEC in accordance with the rules, conditions and procedures issued by 
the CMSB. Sections 118 to 132 of the SEC Act cover the business of 
mutual fund management, whereas sections 133 to 140 cover private 
fund management.

Other than the relevant provisions of the SEC Act, the key SEC noti-
fication that regulates the investment activities of retail mutual funds 
is the CMSB Notification TorNor 87/2558. TorNor 87/2558 provides the 
general guidelines and rules on investment, whereas the specific rules 
and details can be founded in the appendices to TorNor 87/2558.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

In general, an overseas fund manager cannot provide securities busi-
ness services to clients in Thailand without licence or authorisation.
Broadly speaking, there are three options for a foreign securities 
company to engage in business in Thailand:
(i) apply for SEC licences (mutual fund or private fund manage-

ment, or both);
(ii) solicit and offer the foreign funds for sale through an intermediary 

such as a Thai SEC-licensed securities company or wealth manage-
ment/private bankers; and

(iii) solicit and offer the foreign funds for sale directly to qualified Thai 
investors.

Option (i) would require the foreign fund managers to establish a legal 
entity as a licensed local subsidiary in Thailand.

Under option (ii), the foreign securities company is not required to 
apply for SEC licences as it can conduct business in Thailand, including 
the offer for sale of foreign securities and investment units, through the 
licensed local partner.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

The acquisition of a controlling or non-controlling stake in a fund 
manager or asset management company (AMC) in Thailand is not 
subject to prior authorisation by the SEC.
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Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

CMSB Notification No. TorThor 35/2556 (2014) provides the standard 
conduct of business for securities companies and derivative interme-
diaries. The notification, however, only provides a general guideline 
that, as a matter of standard conduct, the securities company or AMC 
shall avoid ‘receiving or rewarding remunerative or any other benefits, 
whether in form of cash, things or services, more than those that would 
be received or rewarded in normal commercial practice’.

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

All marketing activities of investment funds in Thailand must be specifi-
cally authorised by the Office of the SEC in accordance with section 117 
of the SEC Act and the applicable rules, conditions and procedures set 
out in the CMSB notifications.

8 What marketing activities require authorisation?

See question 7.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

The territorial scope of the SEC and its regulatory power encompasses 
all investment fund activities in Thailand by Thai securities companies 
and foreign or overseas fund managers or foreign AMCs. An overseas 
entity may not engage in fund marketing activities in Thailand without 
a licence unless the solicitation or marketing of foreign funds is made 
thorough a licensed local intermediary. In addition, as an exception 
to the aforementioned prohibition, a foreign fund manager is able to 
solicit and market to institutional investors as specified and subject to 
the conditions in SEC Notification No. KorNor 43/2549 (2006) to provide 
fund management services. Only in the foregoing situation would a 
foreign securities company be allowed to perform fund marketing activi-
ties in Thailand without having to apply for or obtain a securities licence.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

As mentioned in question 9, a foreign fund manager may solicit and offer 
foreign funds to Thai investors though a licensed local intermediary. 
This arrangement is similar to the ‘chaperone’ arrangement, although 
the chaperone concept is not explicitly recognised in SEC Act or Office of 
the SEC rules or regulations.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

See question 6.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

Pursuant to section 119 of the SEC Act, retail mutual funds are formed 
by way of the written commitment between the licensed securities 
company and the unitholders and between the appointed mutual fund 
supervisor and the securities company.

In this regard, a securities company (an asset management 
company) must file an application to the SEC to establish a retail 
mutual fund together with project details, a draft obligation between 
unitholders and the AMC, a draft contract on the appointment of trus-
tees and a draft prospectus. Once approved, a retail mutual fund has the 
status of a juristic person separate from the AMC.

There are two ways to apply for SEC approval of a retail fund:
• normal approval; or
• auto-approval.

It should be noted that only ‘uncomplicated’ retail mutual funds can 
apply for auto-approval.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The key laws are the relevant provisions of the SEC Act and the rules 
and regulations issued by the CMSB and the Office of the SEC.

There is no self-regulatory scheme per se, although there are 
certain guidelines issued by the office of the SEC on the operating 
systems of fund management businesses, which cover, among other 
things, the roles and responsibilities of high-level management, invest-
ment management systems, back office supporting systems, compliance 
systems and internal control systems.

The SEC regulatory principles that govern retail funds in 
Thailand are:
• the AMC shall manage the mutual fund with integrity, care and 

diligence in the best interests of unitholders, with professional 
knowledge and competence;

• when investment units are offered for sale to the public, the 
selling agents must distribute a simplified prospectus using clear 
language to interested investors; and

• the AMC must strictly comply with the governing regulations and 
the investment policy specified in the mutual fund project and 
prospectus.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Retail mutual funds must be authorised and licensed by the Office of the 
SEC to be established and marketed in Thailand. Section 117 of the SEC 
Act provides that a mutual fund must be approved by the Office of the 
SEC in accordance with the applicable rules, conditions and procedures 
specified in the CMSB notifications.
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Marketing

15 Who can market retail funds? To whom can they be 
marketed?

Securities companies licensed by the SEC to establish and manage 
retail mutual funds can market retail funds to potential retail customers 
and the general public.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

The fund manager assigned by the AMC must hold a licence issued 
by the SEC. The fund manager’s qualifications must include having 
satisfied professional standards set by the Association of Investment 
Management Companies. In addition, the fund manager is required to 
have passed CFI or CISA level 3 or 1 (if level 1, then the fund manager 
must have work experience in securities, investment or risk manage-
ment relating to securities investment or analysis for not less than two 
years within five years prior to the application date).

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

SEC Notification TorNor 87/2558, together with the applicable appen-
dices and the SEC manuals, stipulates the types or classes of investable 
securities or assets that may be used by retail mutual funds. Generally, 
the investable assets (restricted to retail funds) must meet the following 
requirements:
• there must be no conditions or stipulations causing investors to 

assume obligations that exceed the value of the investment;
• the securities must be transferable (and where there exists a feature 

of non-transferability, the right of claim can be assigned); and
• information on such securities can be accessed on a consistent 

basis and the fair value information must also be accessible.

In addition to the above general investment criteria, Appendix 3 of 
TorNor 87/2558 also provides for special rules on specific types or 
classes of securities for retail funds, including:
• Collective Investment Scheme (CIS);
• infrastructure funds and property funds, or real estate investment 

trusts; and
• derivatives.

With regard to derivatives, there are certain conditions for invest-
able derivatives (eg, index derivatives, OTC derivatives and credit 
derivatives). The investment limits applicable to retail mutual funds 
are provided in detail in Appendix 4 – retail MF-PF. These include the 
following investment limits:
• single entity limit;
• group limit;
• product limit; and
• concentration limit.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Retail funds are a separate legal entity from the AMC and are currently 
not regarded as taxable entities under the Thai Revenue Code. Therefore, 
any benefits that retail funds receive from their business (eg, dividends, 
capital gains or interest), are exempted from income tax.

However, in August 2018, the Cabinet approved a draft amendment 
of the Thai Revenue Code, which specifies that mutual funds will be 
regarded as taxable entities under the Thai Revenue Code. Accordingly, 
once the draft amendment becomes effective, any income from divi-
dends, capital gains and interest that the retail funds receive will be 
subject to corporate income tax.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Pursuant to section 125 of the SEC Act, the portfolio of assets of a retail 
fund managed by a licensed securities company must be deposited into 
the custody of the mutual fund supervisor (the fund supervisor). Section 
127 of the SEC Act further stipulates that, to safeguard the fund’s assets, 
the assets of the retail mutual fund (which are accepted into the custody 
of the fund supervisor) must be separated from other assets. Finally, 
the fund supervisor must ensure the disposition of the mutual fund 
assets in accordance with the mutual fund project.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

As part of the management of a retail mutual fund by the AMC, the 
following main governance requirements must be observed:
• management of the retail mutual fund strictly in accordance with 

the approved mutual fund project;
• deposit of the mutual fund’s assets to the fund supervisor;
• preparation of accounts of investments;
• preparation of investment reports for the fund supervisor;
• preparation and maintenance of a unitholder registry in accord-

ance with the rules and procedures specified in the Office of the 
SEC notification with the CMSB’S approval; and

• arrangement for the collection of return on investments of the fund 
assets and depositing them into the custody of the fund supervisor.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

The AMC is required to regularly evaluate the performance of funds and 
disclose the operational results and other material information at each 
particular period to investors and the general public.

In addition, pursuant to clause 12 of SEC Notification No. KorNor. 
30/2547, the aforementioned requirement to disclose extends the fund 
manager’s duty to disclose information that would sufficiently allow 
investors and general public to uninterruptedly obtain such information 
at all times as appropriate to the circumstances.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

The fund manager or operator may not place any restrictions on the 
issue, transfer and redemption of interests in retail funds.
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NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Pursuant to section 134 of the SEC Act, the main legal vehicle used to 
set up a non-retail mutual fund is affected by way of a written agreement 
between the AMC and a person or a group of persons that has author-
ised the AMC to manage the non-retail pooled fund (called a private 
fund in Thailand) pursuant to which the AMC is required to manage the 
fund in accordance with the rules, conditions and procedures specified 
in the CMSB notification, including appointing a custodian approved by 
the Office of the SEC.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

In Thailand non-retail private funds are pooled funds collected from no 
more than 35 investors, managed by a licensed AMC and investing in 
securities in accordance with the agreements made with the private 
investors. A non-retail private fund is not a juristic person, unlike a retail 
mutual fund.

The key laws are the relevant provisions of the SEC Act and the 
rules and regulations issued by the CMSB and the Office of the SEC. 
Generally, the investment of a non-retail fund’s assets is subject to SEC 
approval unless otherwise exempted.

It should be noted that SEC supervision and regulation of non-
retail private funds is considerably less strict than those of retail funds, 
whether in terms of types of investable assets or investment limits. 
Generally, a licensed private fund manager can invest in almost any type 
of assets as long as the investment does not deviate from the fund’s 
investment policy as stipulated in the fund management agreement.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

Non-retail funds (or private funds) must be approved and authorised by 
the Office of the SEC to be established and marketed in Thailand.

It should be noted that, pursuant to SEC Notification KorNor 
43/2549 (2008), a foreign securities company may solicit certain insti-
tutional investors to provide fund management services without first 
having obtained an SEC licence. A foreign securities company is defined 
as ‘any juristic person which is granted permission to undertake securi-
ties business by a foreign regulator which is an ordinary member of the 
International Organization of Securities Commissions’.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

A securities company licensed by the SEC to establish and manage 
non-retail private funds can market non-retail funds. Non-retail private 
funds can be marketed to certain qualified investors, such as institu-
tional investors, ultra-high net worth (UHNW) individuals and high net 
worth (HNW) individuals (as defined in the SEC notifications and BOT 
regulations).

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

Ownership of non-retail funds is restricted to qualified Thai investors in 
accordance with the definitions of qualified investors, including accredited 
investors (AI), institutional investors, HNW investors and UHNW investors.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

Supervision of non-retail private funds is considerably more relaxed 
than that of retail mutual funds. Therefore, there are no special require-
ments that apply to managers or operators of non-retail funds (other 
than that the non-retail private fund’s assets must be segregated from 
the AMC’s proprietary portfolio).

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

As non-retail funds are regarded as private funds in Thailand, the 
private fund’s investors will be the owner and beneficiary of the income 
received by the fund. Accordingly, the benefits that the fund received 
from the investment will be regarded as the investors’ income and are 
subject to personal income tax or corporate income tax, as the case may 
be, under Thailand’s Revenue Code.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The portfolio of assets of a non-retail private fund must be deposited 
with and held by a separate SEC-approved custodian appointed by the 
AMC, pursuant to section 135 of the SEC Act. Also, pursuant to section 
136, the securities company is required to segregate the assets of the 
person authorising the management of the fund from its assets.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

In managing a non-retail private fund, the fund manager or AMC must 
manage it with honesty and care to preserve the interests of the 
person who has authorised the management of the private fund, using 
the knowledge and competence of a professional, in accordance with 
section 133 of the SEC Act.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

As stated in the answer to question 21, the AMC is required to regularly 
evaluate the performance of funds and disclose the operational results 
and other material information at each particular period to non-retail 
investors.

In addition, pursuant to clause 12 of the SEC Notification No. 
KorNor 30/2547, the aforementioned requirement to disclose extends 
the fund manager’s duty to disclose information that would be sufficient 
to allow non-retail investors to obtain such information uninterruptedly 
at all times, as appropriate to the circumstances.
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SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

There are no specific or separate treatments in the SEC Act or SEC 
rules and regulations for separately managed accounts. Nevertheless, 
for practical purposes, separately managed accounts are conceptually 
similar to the private fund scheme in Thailand. Therefore, the private 
fund regime and rules and regulations applicable to private funds are 
applicable to separately managed accounts in Thailand.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

As a separately managed account is regarded as a type or sub-class 
of non-retail private fund in Thailand, the key legal issues when struc-
turing a non-retail private fund would apply to that of a separately 
managed account – see question 24.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

See questions 33 and 34. In short, in Thailand the management or 
marketing of separately managed accounts is regulated by the same 
legal regime and requirements that apply to non-retail private funds.

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

There are currently proposals by the Thai SEC to further liberalise the 
investment fund industry by extending the best practices in HNW wealth 
management to retail investors by standardising basic investment tools.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

In Thailand, an exchange-traded fund (ETF) is managed by an AMC which 
has listed the ETF on the Stock Exchange of Thailand (SET). As the ETF 
is an open-ended mutual fund that is traded on the stock exchange, it 
is applicable only to the retail mutual fund and not the non-retail fund.

The ETF’s listing requirements are regulated pursuant to the SET 
Regulations Bor.Jor./Ror. 10-00 re: Listing and Delisting of ETF Units 
and Information Disclosure of Foreign ETFs B.E. 2554 (2011). Specific 
listing requirements for ETF units on the SET include specification 
of the holder’s name on the units and that the units shall contain no 
transfer restrictions except as required by law or as may be specified 
in the project.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

There is no regulation or legal regime in Thailand to redomicile an over-
seas fund to Thailand.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

There are no specific rules or regulations in Thailand relating to the 
ability of foreign investors to invest in funds established or managed in 
Thailand. On the other hand, beginning in 2017, the SEC allowed quali-
fied Thai investors to buy offshore funds directly from brokers or banks 
without having to go through the master feeder scheme.

Further, the BOT regulates domestic investors’ investment in 
offshore funds by virtue of its financial oversight in relation to the 
outflows or remittance of Thai baht currency or foreign currencies.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

The SEC allows certain non-retail funds (both mutual and private funds) 
to invest in derivatives or other high-risk financial instruments. Such 
non-retail funds must specifically target HNW or UHNW individuals, and 
may not offer units to the public or retail investors. In Thailand, these 
non-retail funds are called ultra-accredited investor mutual funds (UI 
Funds). UI funds are similar to hedge funds in other jurisdictions.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

Fund management is regulated in the UK by the Financial Services and 
Markets Act 2000 (FSMA), various statutory instruments made under 
the FSMA and the Financial Conduct Authority’s (FCA) rules. European 
Union (EU) directives are typically implemented in the UK by statu-
tory instruments under the FSMA and changes to the FCA’s rules. EU 
regulations apply directly in the UK, without any need for further imple-
mentation. In practice, though, where relevant, they are reproduced in 
the FCA’s rules. The FCA is the body responsible in the UK for regulating 
funds, fund managers and the entities marketing funds.

Following the UK’s referendum on continued membership of the 
EU in June 2016, when the UK voted to leave the EU, there has been 
no change to UK law implementing EU directives, or to ongoing imple-
mentation in the UK of EU directives, and EU regulations still apply 
directly in the UK. However, the European Union (Withdrawal) Act 2018 
will repeal the European Communities Act 1972, which took the UK into 
the EU, and incorporate subsisting EU law into domestic UK law. The 
Act will have effect from the UK’s EU ‘exit’ day – the date of which has 
been delayed to 31 October 2019, subject to a post-exit transition period, 
during which EU law will continue to apply. The Act also contains dele-
gated powers to enable the government to adapt any laws on the statute 
book originating from the EU to the UK’s new relationship with the EU, 
following exit. See ‘Brexit and beyond’ in question 26.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Responsibility for overall fund administration in the UK will usually 
constitute the regulated activity of ‘establishing, operating or winding 
up a collective investment scheme’, which requires authorisation by the 
FCA. In addition, any administrator providing custody services in rela-
tion to investments must be authorised by the FCA.

Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

The UK authorisation (licensing) process for funds is outlined in 
question 20 (retail funds) and question 31 (non-retail funds).

Depending on the precise activity undertaken, a manager or oper-
ator of an investment fund must usually be authorised by the FCA to 
carry on the following in the UK (‘regulated activities’):

• managing an alternative investment fund (AIF) (typically, a non-
retail fund);

• managing an undertaking for collective investment in transferable 
securities (UCITS) fund (typically, a retail fund);

• managing investments (eg, a manager not directly managing a 
fund, but doing so as a delegated investment manager appointed 
by the direct fund manager or a manager managing assets of a 
single investor (in a segregated account));

• advising on investments (in the case of a manager giving advice 
without the power to invest the assets advised upon);

• establishing, operating or winding up a collective investment 
scheme (in the case of an entity that operates a collective invest-
ment scheme but does not manage the scheme). Operating 
generally means being responsible for administering the scheme 
as a whole (eg, for the execution of orders to buy or sell fund 
(scheme) shares or units, maintaining a register of fund investors, 
fund accounting and fund asset valuation); and

• arranging deals in investments (this is required for many interme-
diation and some outsourced administrative activities, including 
entering into distribution agreements with independent financial 
advisers (IFAs), issuing ‘direct offer’ advertisements and executing 
buy and sell orders).

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

The FSMA prohibits a person from carrying on a regulated activity (see 
question 3 for examples) in the UK without authorisation. Carrying on 
a regulated activity without authorisation is a criminal offence and any 
contract made in the course of carrying on an unauthorised activity is 
unenforceable against an investor. A person will carry on a regulated 
activity if it does so ‘by way of business’, which means carrying on the 
business of engaging in the activity. There is an exclusion for investment 
managers that are overseas persons. These are persons who carry on 
a regulated activity in the UK, other than from ‘a permanent place of 
business maintained by them in the UK’. To rely on this exclusion, the 
overseas manager’s contacts with UK clients must either be unsolicited 
by the manager or solicited by it in compliance with the UK financial 
promotion rules (see question 8).

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

Any person that ‘decides’ to acquire ‘control’ over an FCA-authorised 
firm must obtain the FCA’s consent before the acquisition. ‘Control’ for 

© Law Business Research 2019



K&L Gates LLP United Kingdom

www.lexology.com/gtdt 109

this purpose is holding 10 per cent or more of the shares or voting 
power in the firm (or its parent undertaking) or holding shares or voting 
power as a result of which the holder is able to exercise significant 
influence over the management of the firm (20 per cent for firms that 
are solely authorised to manage AIFs (see question 24)). Any person 
deciding subsequently to hold 20, 30 or 50 per cent of the shares or 
voting power must again obtain the FCA’s prior consent (30 or 50 per 
cent for firms solely authorised to manage AIFs ).

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

There are five sets of remuneration rules applying to specified senior 
employees of UK fund managers. It is possible for a fund manager to be 
subject to more than one set of rules.

An investment manager that is, broadly, a firm other than a manager 
of an AIF (an AIFM) or a UCITS is most likely to be governed by the FCA’s 
BIPRU Remuneration Code (the BIPRU Code). An AIFM is governed by 
the FCA’s AIFMD (EU Alternative Investment Fund Managers Directive 
2011) Remuneration Code (the AIFMD Code). A UCITS manager is 
governed by the FCA’s UCITS Remuneration Code (the UCITS Code). A 
manager may apply the rules in a way that is appropriate to its size and 
internal organisation, and the nature, scope and complexity of its activi-
ties (the ‘proportionality’ principle). The requirements of each Code are 
similar but not identical, and should be checked on a case-by-case basis.

Some investment managers are ‘IFPRU investment firms’ (broadly, 
a firm with FCA permission to hold client money or assets, to deal on 
own account or to underwrite or place financial instruments) and are 
governed by the FCA’s IFPRU Remuneration Code (the IFPRU Code). 
In particular, the IFPRU Code contains the ‘bonus cap’, so that the ratio 
of variable to fixed remuneration cannot exceed 1:1 (or 2:1 with share-
holder approval), and all variable remuneration must be subject to 
clawback if there is subsequent poor performance.

The substance of the IFPRU Code will also apply where, broadly, a 
manager is part of a banking group. The final remuneration code relates 
to dual-regulated firms (the Dual-regulated Code).

FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

A UK investment fund will be classified either as a UCITS fund under 
the EU UCITS Directive or an AIF under the AIFMD, unless it is a ‘fund 
of one’ (a fund vehicle exempt from the AIFMD, because it is servicing 
only a single investor). In broad terms, the marketing of a UCITS fund 
in the UK requires authorisation by the FCA (if it is UK-constituted) or 
notification to the FCA (if it is constituted in a European Economic Area 
(EEA) state other than the UK), while the marketing of an AIF in the UK 
again requires either authorisation by the FCA, if the AIFM is established 
in the UK, or notification to the FCA, if not. The notification procedure for 
non-UK AIFMs depends on whether or not both the AIFM and AIF are 
established in an EEA state other than the UK. If they are, they notify 
under an EEA-wide ‘passporting’ regime. If not, the UK ‘national private 
placement’ rules apply. Segregated accounts (mandates for a single 
investor) and joint ventures are outside the scope of the AIFMD regime 
and generally governed by terms negotiated by the relevant parties and 
rules derived from the EU Markets in Financial Instruments Directive II 
(MiFID II). The marketing of segregated accounts and joint ventures is 
governed by the UK financial promotion regime (see question 9).

8 What marketing activities require authorisation?

Fund marketing activities in the UK are governed by the UK financial 
promotion regime (see question 9). In relation to funds, a financial 
promotion is an ‘invitation or inducement’ to invest in the fund and 
broadly covers all types of marketing activity (whether or not solic-
ited by the investor). The concept of financial promotion is relevant to 
marketing both UCITS funds and AIFs and any other investment product 
or service. Under the UK AIFM regulations, there is, in addition, a more 
restricted concept of ‘marketing’, applying only to AIFMs. For these 
purposes, marketing is a ‘direct or indirect offering or placement’ by 
an AIFM at the initiative of or on behalf of the AIFM. The FCA interprets 
this as catching only the distribution of application forms, subscrip-
tion agreements and similarly binding documents. In April 2019, the 
European Parliament voted in favour of a directive and regulation that 
will set out new rules on the cross-border distribution of AIFs and 
UCITS and provide a uniform definition of ‘pre-marketing’. The rules are 
expected to come into effect in the EU in late 2021.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

The territorial scope of the UK financial promotion regime covers 
communications made within the UK and also promotions made from 
outside the UK to anywhere (inside or outside the UK) if they are 
‘capable of having an effect in the UK’. Note here that the ‘UK’ excludes 
the Channel Islands and the Isle of Man. A promotion communicated to 
a website accessible in the UK will be capable of having effect in the UK. 
There is an exemption for communications ‘directed’ only at persons 
outside the UK. Financial promotion in the UK is prohibited, unless 
the promotion is made or approved by an FCA-authorised person or 
exempted from the financial promotion regime. Breach of the prohibi-
tion is a criminal offence, and any contract resulting from a prohibited 
promotion is unenforceable against an investor. Authorised persons are 
subject, in turn, to FCA rules on financial promotion and specific FSMA 
restrictions on promoting funds. The FSMA permits authorised persons 
to promote UCITS funds to the general public. The FCA rules and the 
FSMA restrict the promotion of non-UCITS funds by authorised persons 
to limited categories of investor, broadly the same as the exempted 
categories (see below).

Exemptions from the financial promotion regime allow financial 
promotion in the UK by non-authorised persons, including non-author-
ised overseas entities, to certain limited categories of investor. The main 
exempted categories, all (except for most AIFs) subject to conditions as 
to the promotion’s contents, are:
• investment professionals, including UK and non-UK local 

authorities;
• high net worth companies;
• high value trusts, including private sector pension funds consti-

tuted as trusts; and
• for most AIFs permitted to be marketed in the UK (see question 7), 

also all other institutional investors and pension funds.

See question 26 for more details.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

A local entity does not have to be involved in the fund marketing process 
in the UK. In practice, however, involving a locally authorised entity will 
facilitate marketing an AIF to individual investors (if desired), since an 
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FCA-authorised firm can market an AIF to an individual it has certified 
as a sophisticated investor. Although in practice not straightforward, 
this is likely to be the most feasible way to market AIFs to individuals 
in compliance with the UK financial promotion rules. A sophisticated 
investor is an investor sufficiently knowledgeable to understand the 
risks associated with a proposed investment.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

A UK-authorised firm, such as an IFA, recommending a retail invest-
ment product, such as a UCITS, to a retail client other than a retail 
client outside the UK, can be paid for its advice only by fees agreed 
with the client. Payments, such as initial and trail (ongoing) commis-
sion, made by the product provider (typically, the fund manager) to the 
adviser are prohibited. In addition, where a retail client buys or sells a 
retail investment product through a platform service provider and no 
recommendation is made, the product provider may not offer or pay any 
related commissions.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

A retail fund will probably be established in the UK as an open-ended 
UCITS fund. A UK exchange-traded retail fund (a retail ETF) will typically 
be a UCITS fund listed on a stock exchange. Alternatively, a manager 
may establish a closed-ended vehicle, typically to invest in assets (such 
as real estate) in which a UCITS fund is not permitted to invest, and 
adopt the investment trust model (see below). An investment trust will 
typically be listed on a stock exchange to allow investors to realise their 
shares on the stock market and to enable a public offering of the shares 
(if desired).

Open-ended retail funds
Open-ended retail funds established in the UK are either UCITS funds 
or (more rarely) non-UCITS retail schemes (NURS). A NURS is a type of 
non-UCITS fund authorised by the FCA for distribution to retail inves-
tors in the UK, with wider investment and borrowing powers than a 
UCITS – in particular, a NURS can invest in real estate (land) and gold. 
In either case, the fund will be legally constituted in the UK as an open-
ended investment company (OEIC), an authorised unit trust (AUT) or an 
authorised contractual scheme (ACS).

The term ‘investment company with variable capital’ is synonymous 
with OEIC. An OEIC is formed with an instrument of incorporation, at 
least one director and shareholders (investors). An OEIC must have an 
authorised corporate director (ACD), which must be an FCA-authorised 
person, who is responsible for managing the fund. Typically, the ACD is 
the OEIC’s sole director. An AUT is a trust and, as such, has no sepa-
rate legal personality under UK law. It is constituted by a trust deed 
made between the trustee and the fund manager. The trustee holds 
the assets (investments) on trust for the beneficiaries (investors), who 
are known as ‘unitholders’, since their beneficial interests are repre-
sented by ‘units’ under the trust. Unlike an OEIC or AUT, an ACS is a 
tax-transparent vehicle constituted either as a co-ownership scheme or 
limited partnership. A co-ownership scheme is constituted by an agree-
ment between the fund manager and the depositary (custodian), under 
which the investors’ rights to the assets are similar to those of AUT 
unitholders.

Any of these vehicles, except an ACS constituted as a limited 
partnership, can be an umbrella fund, with underlying sub-funds. The 
property of a sub-fund may be used only to discharge the liabilities of 
that sub-fund. Each sub-fund of an umbrella is therefore individually 
ring-fenced.

Closed-ended retail funds
Closed-ended retail funds established in the UK are typically companies 
listed on the London Stock Exchange’s (LSE) Main Market (traditionally 
called investment trusts, although nowadays in corporate form). The 
Main Market is the most liquid market in the UK (offering the widest 
investor base). It is also a ‘regulated market’ under EU law. Funds listed 
on the Main Market can accordingly be marketed to retail investors and 
also qualify for inclusion in institutional investors’ mandates limited 
to investments listed on a regulated market. Investment trusts must 
comply with requirements relating to, for instance, investment diversifi-
cation, in order to qualify for favourable tax treatment (see question 18).

Some investment companies are traded on the LSE’s Alternative 
Investment Market (AIM) or its Specialist Fund Segment. AIM is an 
exchange-regulated market, not a regulated market under EU law. As 
such, it is generally easier and quicker for a fund to make an initial 
offering of its shares on AIM rather than on the Main Market (and also 
follow-on offerings), provided the offering is limited to institutional 
investors, because compliance with the EU Prospectus Directive 2003 
is not then required. The Specialist Fund Segment is designed for 
specialist investment funds targeting only professional, professionally 
advised, institutional or knowledgeable investors. Compliance with the 
Prospectus Directive is required. There are also special LSE regimes for 
closed-ended funds investing in venture capital (venture capital trusts) 
and real estate (real estate investment trusts).

Most investment companies listed or traded on the LSE are clas-
sified as AIFs, with the exception of some real estate investment trusts, 
because they have a commercial, not an investment, purpose.

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The establishment and operation of open-ended retail funds in the UK 
are governed by the FSMA, various statutory instruments made under 
the FSMA and the FCA’s rules (in particular, the FCA’s collective invest-
ment scheme (COLL) rules). In addition, from 31 December 2019, the 
EU Packaged Retail and Insurance-based Investment Products (PRIIPs) 
Regulation may apply to all UK open-ended retail funds. Currently, all 
EEA UCITS funds are exempted until 1 January 2022, but it is unclear 
whether the exemption will continue from that date. This Regulation 
requires a standardised pre-contractual key information document for 
each fund. If the Regulation applies, this would replace the equivalent 
key investor information document currently required by virtue of the 
UCITS Directive. Closed-ended retail funds constituted as companies 
are not collective investment schemes in UK terms, and are therefore 
subject only to FSMA and FCA financial promotion rules and, if listed on 
the LSE’s Main Market, the FCA’s Listing Rules or, if traded on AIM or the 
LSE’s Specialist Fund Segment, the rules of those markets. Specialised 
rules apply to UK UCITS funds that are money market funds (MMFs) 
under the EU Money Markets Fund Regulation 2017 (MMFR), including 
liquidity management procedures and a prohibition on external financial 
support (such as a guarantee).
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Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Open-ended retail funds
To be marketed in the UK, open-ended retail funds must either be 
authorised by the FCA (if established in the UK) or recognised by the 
FCA (if established outside the UK). Any entity established as an open-
ended retail fund in the UK must be authorised by the FCA. Most non-UK 
funds recognised by the FCA are UCITS funds established in other EEA 
jurisdictions. The authorisation process is outlined in question 20.

Closed-ended retail funds
Closed-ended retail funds listed on the LSE’s Main Market or traded on 
its Specialist Fund Segment are not authorised as funds by the FCA, 
although the actual listing on the Main Market will require approval 
by the FCA in its capacity as the UK ‘listing authority’, and Main and 
Specialist Fund Segment prospectuses will require its approval under 
EU ‘approved prospectus’ law. Closed-ended funds traded on AIM are 
also not FCA authorised, but will still be subject to the AIM rules. In 
addition, an AIM prospectus will require approval by the FCA if the 
shares are to be offered to retail investors. Any fund traded on AIM must 
appoint an independent adviser to act as a nominated adviser (NOMAD), 
whose function will be to confirm to the LSE the fund’s compliance with 
the AIM rules.

Marketing

15 Who can market retail funds? To whom can they be marketed?

Open-ended retail funds authorised or recognised by the FCA, and 
closed-ended retail funds listed on the LSE’s Main Market or traded on 
its Specialist Fund Segment, can be marketed to any type of investor 
in the UK (although, in practice, a fund traded on the Specialist Fund 
Segment will not make a retail offering, because the LSE will admit to 
that market only funds targeted at professional, professionally advised, 
institutional or knowledgeable investors). A fund traded on AIM is also, 
in practice, rarely offered to retail investors in the UK (any retail offering 
would require compliance with the Prospectus Directive, and AIM-traded 
funds typically seek to avoid this expense). However, UK retail investors 
can and do acquire shares in AIM-traded funds on the secondary (as 
distinct from primary) market.

An entity marketing a retail fund in the UK must be FCA-authorised if:
• it carries on a regulated activity in the course of marketing the 

fund, such as giving investment advice or arranging deals in 
investments; and

• it carries on that activity in the UK, subject to the overseas person 
exclusion described in question 4.

In practice, a professional UK fund distributor, such as an IFA, is normally 
FCA-authorised either because it gives investment advice to clients or 
because its distribution activities, such as taking clients’ investment 
orders and transmitting their investment subscription monies, consti-
tute the regulated activity of ‘arranging deals’ in investments.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

The manager of a UK UCITS fund, or a UK NURS, established as an 
AUT must be independent from the AUT trustee and a body corporate 
established in the UK or another EEA state. The manager of a UK UCITS 
fund established as an OEIC will usually be the ACD of the OEIC (see 
question 12).

The manager of a UK UCITS fund must be authorised by the FCA 
to carry on the regulated activity of ‘managing a UCITS’ or may be a 
firm established in another EEA state operating under the EU UCITS 
management passport. The manager of a NURS (see question 12) must 
be authorised to carry on the regulated activity of managing an AIF. 
The manager of a closed-ended retail fund must be authorised by the 
FCA, typically to carry on the regulated activity of managing an AIF. 
Alternatively, the fund itself can be authorised as a self-managed AIF, if 
it has no external AIFM.

Under product governance rules introduced in 2018 by MiFID II, 
a firm ‘manufacturing’ a new fund (ie, creating, developing, issuing or 
designing a new fund) must identify the fund’s ‘target market’ of ‘end 
(ultimate) clients’, ensure its distribution strategy is compatible with 
that market and take reasonable steps to ensure the fund is in fact 
distributed to that market. Typically, it will be the manager or operator 
of a fund that will manufacture it for these purposes, although this will 
not necessarily preclude a primary distributor from also being a manu-
facturer. Although the rules apply to non-retail funds as well as retail 
funds, they will, in practice, have a greater impact on retail funds, simply 
because the end clients and distributors will be more numerous and 
identifying the target market and monitoring distributors will therefore 
be more difficult.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

The investment and borrowing powers for UK UCITS funds (except 
MMFs) are set out in the FCA’s COLL rules, implementing the UCITS 
Directive. A UK UCITS fund (except an MMF) can invest its portfolio in 
the following assets:
• transferable securities and money market instruments traded 

on an EEA regulated market or on an ‘eligible market’ (a non-UK 
market listed in the UCITS fund’s prospectus satisfying specified 
criteria). Transferable securities consist of shares, debt securities 
and other traded securities, such as depositary receipts;

• certain other money market instruments issued by a regulated body;
• other transferable securities and money market instruments 

(unlisted securities) (subject to the investment spread limit below);
• cash and near cash (including bank deposits and Treasury bills);
• units in other UCITS funds and regulated collective investment 

schemes, subject to conditions; and
• derivatives and forward transactions.

A UK UCITS fund (except an MMF) is subject to investment spread and 
concentration requirements, including:
• up to 5 per cent of its assets can be invested in transferable securi-

ties or money market instruments issued by a single body (unless 
the fund tracks an index, when a higher limit may apply – see 
below) . The 5 per cent limit can be raised to 10 per cent for 40 per 
cent of the portfolio;

• up to 10 per cent of its assets can be invested in unlisted securities;
• up to 20 per cent of its assets can be invested in cash deposits with 

a single body;
• exposure to a single OTC derivatives counterparty cannot exceed 5 

per cent of its assets, except where the counterparty is an approved 
bank, where the exposure can be up to 10 per cent;

• up to 20 per cent of its assets can be invested in transferable secu-
rities and money market instruments issued by the same group 
(or, exceptionally, up to 35 per cent in transferable shares or debt 
securities issued by a single body, if the fund tracks an index);

• up to 20 per cent of its assets can be invested in units of (broadly) 
any one regulated collective investment scheme (eg, another 
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UCITS fund) and up to 30 per cent in (broadly) all other regulated 
collective investment schemes;

• up to 35 per cent of its assets can be invested in government or 
public securities issued by a single body – or 100 per cent, subject 
to conditions, including:
• no more than 30 per cent can be invested in a single issue; and
• the securities must comprise at least six different issues;

• the fund cannot hold more than 10 per cent of the debt securities 
issued by a single body ;

• the fund cannot hold more than 25 per cent of the units or shares 
issued by a single regulated collective investment scheme; and

• the fund cannot hold more than 10 per cent of the money market 
instruments issued by a single body.

A UK UCITS fund (except an MMF) fund can borrow up to 10 per cent of 
its assets on a temporary basis. It follows that, in practice, a UK UCITS 
fund cannot borrow for investment purposes, and so can do so only to 
cover redemptions of units or shares by selling investors – or, if it is an 
MMF, not at all.

A UK UCITS fund that is an MMF must comply instead with the 
MMFR’s specialised investment eligibility, spread, concentration and 
portfolio rules. The applicable investment portfolio rules will depend on 
the type of MMF and whether it is ‘short-term’ or ‘standard’.

A UK NURS is subject to less restrictive investment spread limits 
than a UK UCITS fund, so that (for example) it can invest :
• up to 100 per cent of its assets in real property (land);
• up to 10 per cent of its assets in transferable securities issued by 

a single body ;
• up to 10 per cent of its assets in gold;
• up to 20 per cent of its assets in unlisted transferable securities; and
• up to 35 per cent of its assets in other collective investment 

schemes (including non-UK non-UCITS funds whose investment 
and borrowing powers are equivalent to, or more restricted than, 
NURSs, and other non-UCITS funds, provided that the combined 
value of unlisted transferable securities and those other non-
UCITS funds does not exceed 20 per cent of its assets).

In addition, a UK NURS authorised as a ‘fund of alternative investment 
funds’ can invest in a range of AIFs.

A UK NURS can borrow up to 10 per cent of its assets on a perma-
nent basis and, if it tracks an index , can invest up to 20 per cent of its 
assets in transferable shares or debt securities issued by a single body 
(or, exceptionally, up to 35 per cent).

Closed-ended retail funds
Closed-ended retail funds listed on the LSE’s Main Market are not 
subject to restrictions on investment or borrowing, although, as a condi-
tion of listing, they must have a published investment policy covering 
asset allocation, risk diversification, gearing and maximum exposures. 
In practice, a fund will have to draw up its own set of investment restric-
tions and require shareholder approval to amend them.

A UK closed-ended retail fund listed on the LSE’s Main Market 
must satisfy certain investment conditions in order to qualify for favour-
able tax treatment. For example, the business of the company must 
consist of investing its funds in shares, land or other assets with the 
aim of spreading investment risk and giving members of the company 
the benefit of the results of the management of its funds.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

Open-ended retail funds
Subject to special rules applying to tax-elected funds, property author-
ised investment funds, (PAIFs) and Funds invested in Non-Reporting 
Offshore Funds (FINROFs), AUTs and OEICs are generally exempt from 
UK tax on gains on the disposal of investments (capital gains), but 
subject to corporation tax at a special rate of 20 per cent on income, 
although dividend income (primarily from shares) is exempt, subject 
to conditions, and deductions are available, subject to conditions, for 
amounts distributed by funds primarily invested in debt securities 
including MMFs (bond funds) as interest distributions.

UK-resident individual fund investors will be subject to tax on divi-
dend distributions made, or (if the fund accumulates or reinvests its 
income) deemed to be made, subject to a £2,000 annual dividend allow-
ance, with no withholding. These dividend distributions are generally tax 
exempt for UK corporation taxpayers, such as companies.

UK-resident individual investors in bond funds will have their 
interest distributions generally treated as interest for tax purposes, 
subject to an annual personal savings allowance under certain circum-
stances, with no withholding. UK corporation taxpayers will be subject 
to corporation tax on interest distributions, again with no withholding.

UK-resident individual fund investors are generally subject to 
capital gains tax on gains realised on the disposal of units or shares 
in an AUT or an OEIC (excluding a FINROF). UK non-resident individual 
fund investors are generally not directly subject to UK tax withholding 
tax (excluding investors in PAIFs receiving property income dividends) 
nor subject to UK capital gains tax unless the fund (including a PAIF or 
FINROF) has a significant direct or indirect investment (broadly 75 per 
cent by gross asset value) in UK land (real estate).

For tax purposes, individual ACS investors will be treated broadly as 
if they had invested directly in the underlying assets if the ACS is struc-
tured as a partnership. However, an ACS structured as a co-ownership 
scheme is transparent for income tax purposes but generally opaque 
for capital gains. These capital gains are therefore taxed at ACS-level 
unless the fund in which the ACS has a significant direct or indirect 
investment (broadly 75 per cent by gross asset value) is invested in UK 
land (real estate).

Closed-ended retail funds
UK investment trusts are exempt from tax on capital gains, but other-
wise generally subject to UK corporation tax at 19 per cent (from 1 April 
2020, 17 per cent). Individual investment trust investors are taxed in the 
same way as individual shareholders in other UK companies, except 
that investment trusts primarily invested in debt securities can elect 
to be treated in broadly the same way as AUT and OEIC bond funds 
(including payment of dividends as interest distributions) to the extent 
they receive interest income.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

Open-ended UK retail funds must appoint an independent entity (a 
custodian) to hold their assets. This must be a trustee, for an AUT, 
or a depositary, for an OEIC. A trustee must be independent from the 
manager and established in the UK, or, if established in another EEA 
state, have a place of business in the UK. A depositary must likewise be 
established in the UK, or, if established in another EEA state, have a place 
of business in the UK. Trustees and depositaries must be authorised by 
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the FCA, since these are regulated activities. They will be subject to the 
FCA’s client asset (CASS) rules on custody of assets, which are intended 
to ensure that custodians observe professional standards of care and 
diligence, including in the appointment of sub-custodians. Depositaries 
of UCITS funds, and trustees, in the case of AUTs, are subject to strict 
liability for the loss of assets held in custody, similar to AIF depositaries 
(see question 30).

Most closed-ended retail funds marketed in the UK are AIFs. Under 
the AIFMD, an AIF must appoint a depositary if the AIF is established 
and managed in the EEA (see question 30). Closed-ended retail funds 
not required under the AIFMD to appoint a depositary, because the fund 
or the AIFM is established outside the EEA (or the fund is managed by 
a sub-threshold AIFM – see question 25), will, in practice, appoint a 
custodian, where they hold assets, such as listed securities, requiring a 
custodian for trade settlement purposes.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

The registration and organisational governance requirements for UK 
UCITS funds established as AUTs, OEICs or ACSs are largely the same. 
All must be authorised by the FCA. Application is accordingly made to 
the FCA with:
• a draft prospectus;
• a draft instrument of incorporation, in the case of an OEIC;
• a trust deed, in the case of an AUT, or limited partnership agree-

ment or co-ownership deed, in the case of an ACS;
• a model portfolio;
• an application form; and
• a solicitor’s certificate confirming that the constitutional docu-

ments comply with the applicable regulations.

The FCA has two months in which to consider a UCITS application.
UCITS funds established elsewhere in the EEA can be recognised 

by the FCA for sale in the UK under the EU passporting process. Under 
this process, the UCITS manager provides a notification letter and 
the fund documentation to its EEA home state regulator, which then 
approves the application and sends the documents on to the FCA.

Certain schemes considered comparable to UK-authorisable 
schemes can also be recognised by the FCA for sale in the UK. In prac-
tice, though, such funds are seldom recognised, unless established in 
Guernsey, the Isle of Man or Jersey.

As previously noted, most UK closed-ended retail funds, as distinct 
from their managers, are outside FCA regulation, although their manager, 
or the fund itself if (unusually) self-managed, will be subject to FCA 
regulation (see question 16). A listed or exchange-traded closed-ended 
retail fund is subject to the governance requirements of the rules of the 
exchange on which it is listed or traded. In particular, the FCA’s Listing 
Rules, applying to the LSE’s Main Market, require that the majority of the 
fund’s board of directors are independent of the investment manager.

Reporting

21 What are the periodic reporting requirements for retail 
funds?

For UK open-ended retail funds, reports must be made available on 
request to investors and to the public generally, free of charge, annually 
and half-yearly. The reports must include certain prescribed informa-
tion, including the accounts and, in the annual report, a report from the 
auditor and the trustee or depositary.

Closed-ended retail funds listed on the LSE’s Main Market, or 
traded on its Specialist Fund Segment or AIM, must also publish a 

report twice a year, with a long report annually. A closed-ended retail 
fund listed on the Main Market must also report to the UK tax authority 
(HMRC) annually in order to secure approval for favourable tax treat-
ment (see questions 17 and 18) and make ongoing notifications to HMRC 
to maintain the approval.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

UK open-ended retail funds must offer to issue and redeem (buy back) 
shares or units to or from investors on every dealing day. There must be 
at least two dealing days in each month, at least a fortnight apart. Retail 
funds can limit the number of shares or units in issue, provided this 
complies with the fund prospectus. Retail funds with a daily dealing day 
may defer redemptions to the next dealing day, if redemption requests 
for a particular day exceed 10 per cent of the fund’s value, or some 
other reasonable proportion stated in the prospectus, subject to certain 
conditions. Dealing in open-ended retail funds may also be temporarily 
suspended under exceptional circumstances and where justified in 
the interests of unit or shareholders. This must be immediately noti-
fied to the FCA. In addition, specialised rules apply to the suspension 
of redemptions by UK UCITS funds that are MMFs under the MMFR’s 
liquidity management procedures. A UK NURS can impose limited 
redemption arrangements (to limit redemptions for up to every six 
months) if it is a property fund, has an investment objective providing 
for a specified level of return (capital protection) or is a fund of alterna-
tive investment funds.

Shares in UK-listed or exchange-traded closed-ended retail funds 
are dealt in on-exchange. It will usually be a condition of listing or admis-
sion to trading, and of admission of the shares to a trade settlement 
system, that there are no restrictions on share transfer, although limited 
restrictions (such as on transfers to US persons) can be permitted. A UK 
closed-ended retail fund can repurchase its shares out of distributable 
profits, a method sometimes used to reduce a discount of the trading 
price to the fund’s net asset (net investment) value.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Non-retail funds, other than limited partnerships, are typically estab-
lished outside the UK, in an offshore jurisdiction, because there are no 
UK non-retail tax-exempt fund vehicles available, other than unauthor-
ised unit trusts open only to UK tax-exempt unitholders.

In practice, closed-ended non-retail funds, such as private equity 
funds, are typically established as English or non-UK (offshore) limited 
partnerships and open-ended non-retail funds, such as hedge funds, as 
offshore open-ended companies or trusts. Scottish limited partnerships, 
which, unlike English limited partnerships, have separate legal person-
ality, are occasionally used as non-retail fund vehicles (eg, for private 
equity ‘carried interest’ schemes, because they are closed-ended, but 
still tax-transparent). Commonly used offshore jurisdictions for non-
retail limited partnerships are the Cayman Islands, Guernsey and 
Jersey and, for non-retail investment companies, the Cayman Islands 
and Ireland.

Exchange-listed closed-ended vehicles offered only to non-retail 
investors are typically formed in Guernsey or Jersey.
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Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

Non-retail funds are subject to the governing law of their jurisdiction of 
formation. Most offshore jurisdictions impose relatively light require-
ments on the establishment and operation of these vehicles, provided 
they are offered only to professional investors.

UK-based managers of non-retail funds are subject to UK law 
implementing the AIFMD, because they carry on the regulated activity 
of managing an AIF. The AIFMD requirements apply indirectly to an 
AIF, through imposing obligations on the AIFM (such as the appoint-
ment of a depositary). In addition, certain types of non-retail funds may 
qualify in the UK as a European venture capital fund or European social 
entrepreneurship fund under EU law applying to AIFMs. For example, 
sub-threshold AIFMs (see question 25) may obtain such a designation 
for a fund in order to allow it to be marketed to ‘professional investors’ 
(see question 26), and certain other substantial investors, throughout 
the EEA under an EU passport.

An AUT, OEIC or ACS may be established in the UK as a quali-
fied investor scheme (QIS), a type of scheme with limited investment 
restrictions authorised by the FCA and available only to professional 
and sophisticated retail investors. In practice, because of this restric-
tion, very few QISs have been established. As a QIS is not a UCITS, it will 
constitute an AIF under the AIFMD.

A UK AIF that is an MMF must comply with the MMFR’s specialised 
investment eligibility, spread, concentration and portfolio rules, and its 
liquidity management procedures and prohibition on external financial 
support (such as a guarantee). The applicable investment portfolio 
rules will depend on the type of MMF and whether it is ‘short-term’ or 
‘standard’.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

A UK manager of a non-retail fund (wherever the fund is established) 
(an AIFM) will usually have to be authorised under the FSMA. UK AIFMs, 
unless ‘sub-threshold’ (see below), will be subject to the EU AIFMD for 
all purposes. The fund itself does not have to be (and cannot be) author-
ised or licensed, except in the specialised case of European long-term 
investment funds (ELTIFs), which must be authorised under the EU 
ELTIF Regulation. ELTIFs must be primarily invested in small compa-
nies and can allow investors only limited redemption rights. They can 
be marketed throughout the EEA, under an EU ‘passport’, to non-retail 
investors and (subject to conditions) also to retail investors.

Sub-threshold AIFMs are AIFMs whose aggregate AIF assets 
under management, across their entire portfolio, do not exceed €100 
million or, where the funds are unleveraged and (for at least five years) 
closed-ended, €500 million. Sub-threshold AIFMs are only subject to a 
limited AIFMD regime, but most must be authorised under the FSMA 
and accordingly comply with the FCA rules.

For marketing in the UK to non-retail (‘professional’) investors 
(see question 26), AIFs can be separated out as follows (see further 
question 31):
• an EEA (including UK) fund managed by an above-threshold EEA 

(including UK) AIFM, which, subject to approval by or notification 
to the FCA and compliance with the AIFMD, can be marketed in 
the UK by a UK AIFM, and, under the AIFMD passport rules, by a 
non-UK AIFM;

• a non-EEA fund managed by an above-threshold EEA (including 
UK) AIFM, which can be marketed in the UK, following notification 
to the FCA, subject to compliance with the AIFMD;

• a fund managed by a non-EEA AIFM (including a sub-threshold 
non-EEA AIFM), whether the fund is established within or outside 
the EEA, which can be marketed in the UK, following notification to 
the FCA, subject to compliance with the AIFMD; and

• a fund managed by a sub-threshold EEA (including UK) AIFM, 
which can be marketed in the UK, subject to compliance with the 
general UK financial promotion regime (see question 9).

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

Non-retail funds can be marketed in the UK by AIFMs (EEA (unless 
sub-threshold) or non-EEA) as set out in question 25 to professional 
investors (professional clients, within the meaning of MiFID II, including 
individuals (eg, investing through family offices) and local authorities 
satisfying the financial conditions to be treated as professional inves-
tors). In practice, it can be difficult for individuals and local authorities to 
satisfy these financial conditions. Separately, the UK financial promotion 
rules allow non-retail funds to be marketed to a number of other types 
of institutional and individual investor. In particular, non-retail funds can 
be marketed under those rules to local authorities and various classes 
of individual investor (such as certified sophisticated investors – see 
question 10), subject to conditions as to the promotion’s contents.

A person marketing a non-retail fund in the UK must be 
FCA-authorised if it:
• carries on a regulated activity in the course of marketing the 

fund, such as giving investment advice or arranging deals in 
investments; and

• carries on such activity in the UK, within the meaning of the FSMA 
(subject to the overseas person exclusion referred to in question 4).

In practice, UK intermediaries (eg, advising managers on UK 
marketing strategy or locating prospective UK investors) are normally 
FCA-authorised.

Brexit and beyond
Following the UK’s referendum on continued membership of the EU in 
June 2016, the UK was scheduled to leave the EU on 29 March 2019. 
However, the date has now been delayed until 31 October 2019, although 
the UK can exit prior to that time if an agreement is reached. Even with 
this extended date, there is expected to be a transition period following 
the UK’s exit, when EU law subsisting at exit will continue to apply in 
the UK, as well as EU law coming into effect after exit, but during the 
transition period. At the end of this period, the UK will be free to retain, 
amend or repeal EU legislation applying in the UK (whether directly or 
indirectly). The crucial point here is that, although EU-derived, this legis-
lation will then apply only in the UK, rather than throughout the EEA, 
unless (but then only to the extent) any special (bespoke) EU–UK deal 
effectively preserves its wider EEA ambit (eg, through an ‘equivalence’ 
regime for UK fund managers, allowing them ‘market access’ to the 
EEA, provided the applicable UK regulation is deemed ‘equivalent’ to the 
corresponding EU regulation). It is unclear whether any bespoke deals 
will in fact be concluded for the UK financial services industry, although 
the industry is pressing the UK government to negotiate, in particular, 
the continuation of EU passporting rights (market access) for UK fund 
managers (retail and non-retail) and UK retail funds. Despite this lack of 
clarity, most observers do expect bespoke deals.

If there are none, the most important impact of EU exit, at the end 
of the transition period, will be that UK fund managers will lose these 
passporting rights, which currently allow them to:
• conduct ‘cross-border’ business throughout the EEA (including 

servicing clients in the EEA from the UK);
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• establish branches throughout the EEA;
• sell UCITS and (most) AIFs throughout the EEA; and
• access all EEA-regulated financial markets, central clearing coun-

terparties and securities clearing systems.

Also, without a bespoke deal, at the end of the transition period, UK 
UCITS funds will automatically lose their ‘UCITS’ labels, and any delega-
tion of investment management by an EEA UCITS fund manager to a UK 
fund manager will probably require the EEA manager to retain a more 
substantial EEA (non-UK) administrative and governance presence than 
now, making delegation less attractive.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

There are no UK investor-protection rules restricting ownership of 
non-retail funds (including exchange-listed funds) to certain classes of 
investor. There are rules that limit the marketing in the UK of non-retail 
funds to certain classes of investor (see question 26), and certain types 
of investor, such as UK pension funds and UK charities, are subject to 
rules governing the types of investment they can make, for prudential 
or risk management reasons. In addition, FCA-authorised persons must 
ensure that any investment recommended to a client, whether retail 
or non-retail, is suitable for the client. There are also rules that apply 
to firms selling ‘complex’ financial products, including non-retail funds, 
on an execution-only basis to retail clients (ie, without giving advice) to 
ensure that any product sold is appropriate for the purchasing client.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

The FCA’s rules for AIFMs (in particular, its FUND rules) cover (among 
other things) financial resources, risk and liquidity management, valu-
ation, delegation, the appointment of a fund depositary, regulatory 
reporting, investor disclosure (transparency) and anti-‘asset stripping’. 
These rules represent accepted international standards of best practice 
for AIFMs, including hedge fund managers. The manager of a non-retail 
fund must also comply with any applicable locally derived rules of 
the jurisdiction in which the fund is established. For example, Ireland 
imposes rules on the governance and reporting required for funds 
established in Ireland.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

Funds structured as partnerships are typically exempt from UK direct 
taxes. Broadly, then, partnership investors are taxed as if they had 
invested directly in the underlying partnership assets.

Funds structured as offshore companies are also typically not 
subject to UK direct taxes, provided that, where their activities would 
otherwise constitute trading in the UK for UK tax purposes (including 
through a dependent agent permanent establishment), the manager 
qualifies for the UK’s ‘investment management’ tax exemption.

Under the UK offshore funds rules, UK-resident investors are 
generally subject to income tax on gains realised on the disposal of hold-
ings in offshore companies, unless, very broadly, the fund is approved 
by HMRC as a ‘reporting fund’ and reports its income annually to UK 
investors and HMRC. If so, UK-resident investors pay capital gains tax 
on gains realised on their reporting fund holdings, but will have been 
subject to income tax (where applicable) on any income reported by 

that reporting fund (whether distributed or not). Special rules can apply 
to prevent double counting in relation to the taxation of holdings in a 
reporting fund and special rules can also treat distributions from bond 
funds (see question 18) broadly as if they were interest for tax purposes 
and require UK corporation tax payers to pay tax on bond fund holdings 
on an annual fair value basis.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The AIFMD (as implemented in the UK) requires an EEA manager of 
an EEA AIF to appoint a depositary to hold the fund’s assets, as its 
custodian, and to perform certain other oversight duties, such as 
monitoring the fund’s cash accounts and its asset valuation process. 
An AIF depositary is liable for the loss of any of the fund’s assets by 
itself, as custodian, or by a sub-custodian of any of the fund’s assets 
(strict liability), unless it can prove that the loss arose as a result of 
an external event beyond its reasonable control, the consequences of 
which would have been unavoidable despite all reasonable efforts by it 
to the contrary. If the depositary carries on business in the UK, that busi-
ness will also be subject to the FCA’s CASS rules on custody of assets, 
designed to ensure that custodians observe professional standards of 
care and diligence, including in the appointment of sub-custodians.

An EEA manager of a non-EEA AIF not marketed in the EEA need 
not appoint a depositary. An EEA manager of a non-EEA AIF marketed in 
the EEA must appoint one or more entities to perform the depositary’s 
custody and monitoring functions (‘depositary-lite’ functions), but the 
strict liability custody rule will not apply.

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

The UK manager of a non-retail UK fund (a UK AIF) must usually be 
authorised by the FCA as an AIFM. A UK AIFM (unless sub-threshold) 
must apply to the FCA for approval to market a UK (or EEA non-UK) AIF 
in the UK and provide details of the AIF and a copy of its prospectus to 
the FCA. The FCA then has 20 working days in which to grant or refuse 
permission to the AIFM to market the AIF.

A UK AIFM (unless sub-threshold) must notify the FCA prior to 
marketing a non-EEA AIF in the UK and provide prescribed information. 
It may market the AIF following the notification (although, in practice, it 
will wait for acknowledgement of the notification from the FCA, which 
typically takes a day or so).

A UK AIF is not itself subject to organisational rules, although its 
manager (the AIFM) is subject to such rules (see question 28). The AIFM 
must disclose information regarding the AIF to investors on a periodic 
basis (see question 32).

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

A UK AIFM (unless sub-threshold) must, for each EEA AIF it manages 
and for each AIF (wherever established) it markets in the EEA:
• prepare an annual report. The report must contain the fund’s finan-

cial statements and disclose, for example, the total remuneration 
paid by the AIFM to its staff, split into fixed and variable amounts, 
and also the total remuneration paid to its senior management and 
staff members whose actions materially impact the particular AIF’s 
risk profile;
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• disclose information regarding the AIF (such as changes in 
liquidity, leverage or risk profile) to the AIF’s investors on a peri-
odic basis; and

• regularly report to the FCA on, among other things, the AIF’s 
principal exposures, risk profile and asset categories (Annex IV 
reporting).

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

A UK separately managed (segregated) account is typically struc-
tured by the client appointing a custodian to hold its investments in 
the account, under a custody agreement, and giving an investment 
manager full discretion to acquire and dispose of the investments in the 
account, under a separate investment management agreement (IMA) 
(see question 34), subject to the investment objectives and restrictions 
set out in the IMA.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

The terms for a separately managed UK account are typically set out 
in an IMA between the investor and manager. Often, this is a heavily 
negotiated document. An investor will seek, in particular, to negotiate 
terms relating to:
• the manager’s fees, including any performance fee;
• the standard of care required of the manager (eg, reasonable 

care (avoidance of negligence) or only the avoidance of gross 
negligence);

• any limitation of the manager’s liability (eg, to the value of the 
assets under management);

• any indemnity granted by the manager to the client (eg, if the 
manager breaches its standard of care) or by the client to the 
manager (eg, provided the manager acts within its authority); and

• the term (duration) and termination of the agreement.

FCA rules relating to, for example, best execution, aggregation and allo-
cation of client orders, record-keeping, outsourcing, risk management 
and conflicts of interest, will apply to the manager.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

Management of a separately managed UK account will constitute the 
regulated activity of managing investments, and require authorisation 
by the FCA.

A separately managed UK account is unlikely to constitute an AIF. 
Marketing a separately managed account in the UK is subject to the 
UK general financial promotion regime (see question 9). Broadly, a non-
FCA-authorised person can market a separately managed account in 
the UK only to professional investors, local authorities, high net worth 
companies, high value trusts (such as private sector pension funds) 
and certified sophisticated or high net worth individual investors. An 
FCA-authorised person can market a separately managed account in 
the UK to any investor, subject to complying with the FCA’s suitability 
and investor communication rules (eg, requiring the communication to 
be fair, clear and not misleading).

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

For the impact of Brexit on the UK fund management industry, see 
‘Brexit’ in question 26.

As for the AIFMD, the EU Commission is currently assessing 
whether to extend the AIFMD EEA-wide marketing ‘passport’ for above-
threshold EEA AIFMs to cover non-EEA AIFMs, and above-threshold EEA 
AIFMs, marketing non-EEA AIFs, provided the non-EEA AIFM or AIF is 
from a specified non-EEA state (third country).This would be on the basis 
of that country’s deemed compliance with the AIFMD. The (supervisory) 
EU European Securities and Markets Authority (ESMA) issued its final 
advice to the Commission in July 2016 on the extension of the passport 
to third countries, confirming there were no significant obstacles to the 
grant of it in relation to AIFMs and AIFs established in Canada, Guernsey, 
Japan, Jersey and Switzerland, and giving qualified advice in relation to 
Australia, Bermuda, the Cayman Islands, Hong Kong, the Isle of Man and 
the United States (noting aspects of those countries’ regimes that must 
change prior to granting the passport). Since receiving this advice, the 
Commission has not taken any further substantive steps on the exten-
sion of the passport to third-country AIFMs and AIFs. It is currently not 
clear whether or, if so, when, it will do so. Brexit complicates the issue, 
since, from the end of the transition period (see question 26), the UK 
will itself become a ‘third’ (non-EEA), non-passporting, country, unless 
a bespoke EU–UK deal allows the UK’s AIFMD passport to continue 
substantially as now. The AIFMD also envisages ESMA issuing advice 
to the European Commission on the termination of EEA states’ current 
(non-AIFMD) national private placement regimes for non-EEA AIFMs 
and EEA AIFMs managing non-EEA AIFs (see question 7). No such advice 
has yet been issued, and it is not clear when (or whether) it will be.

Separately, the EU is proposing further harmonisation of AIFMD 
implementation across the EEA. In particular, this would involve a defi-
nition of the ‘marketing’ of an EEA AIF by an EEA AIFM that is wider than 
the FCA’s current understanding of the term (see question 8). If adopted 
while the UK is still subject to EU law (see question 26), this would, in 
practice, advance the time at which marketing in the UK of EEA AIFs by 
EEA AIFMs, would have to be approved by or notified to the FCA (see 
question 25).

In addition, in 2020, the EU Commission is expected to deliver a 
final report on its review of the progress of the AIFMD. The report may 
propose amendments to the Directive – for example, to its regulatory 
reporting and investor disclosure requirements. In this context, an 
interim report published by the Commission in January 2019 stated that 
AIFMs would like reporting obligations to be simplified.

The EU is proposing to introduce new capital adequacy require-
ments for all EEA investment firms (including UK fund managers) from 
a date in 2020. These would be phased in over a five-year period and 
would not be expected to result in any overall increase in the capital 
required by fund managers.

Until at least 31 July 2019, sales of contracts for differences to 
retail investors in the EEA will be subject to leverage limits, margin 
close-out rules and loss limits (negative balance protection) imposed by 
ESMA. These restrictions were introduced on 1 August 2018, and have 
been renewed every three months since then – and so will probably be 
renewed again from 1 August 2019. They apply only to UK managers 
offering these products directly to retail clients, as distinct from in funds.
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Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

See questions 12 to 22 regarding the stock-exchange listing, and 
trading, of closed-ended funds in the UK. Most closed-ended funds 
listed on the LSE’s Main Market will be AIFs, although their listed status 
will allow them to be distributed to retail investors (if desired). Many 
open-ended UCITS exchange-traded funds are also now listed on the 
LSE’s Main Market.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

It is not possible to redomicile an overseas fund into the UK. It is, though, 
possible to put in place a scheme of arrangement, whereby an overseas 
fund is liquidated and investors receive interests instead in a UK fund, 
depending on the local non-UK law governing the overseas fund.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

Other than the marketing restrictions referred to in question 7, there are 
no special rules in this regard.

While EU law continues to apply to the UK (see question 26), it 
will prohibit any such rules if they prevent citizens of other EEA states 
investing in the UK or UK citizens investing in other EEA states.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

The EU European Market Infrastructure Regulation 2012 (EMIR) regu-
lates OTC derivatives trading in the EEA. In relation to OTC derivatives 
trades in the EEA by UK funds, EMIR imposes the following obligations:
• trade reporting to a registered EEA trade repository. A fund 

manager may delegate this obligation – for example, to the coun-
terparty to the trade;

• clearing of certain trades by an authorised EEA central counter-
party (CCP) or a recognised non-EEA CCP, if the fund is a UCITS or 
an AIF managed by a regulated EEA AIFM and the counterparty is 
(broadly) a financial professional or, if not, meets specified financial 
criteria. Currently, only trades in certain interest rate and credit 
derivatives are subject to this obligation, which is also still being 
phased in; and

• risk mitigation in relation to trades not subject to the clearing obli-
gation, including margin exchange, if the fund and counterparty 
are as above (for initial margin, this is still being phased in), trade 
confirmation and reconciliation, agreed dispute resolution proce-
dures and portfolio compression.

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

In the UK, the principal development in relation to both investment and 
regulation over the past year has undoubtedly been the negotiation of 
Brexit terms. This is likely to continue beyond the end of the coming year, 
until at least the end of the transition period. The probable outcome for 
the UK fund management industry must still be considered speculative, 
even though the UK voted to leave the EU as long ago as June 2016. 
As indicated, though, most observers expect continuing close alignment 
between UK and EU financial services regulation after the end of the 
transition period. Again, though, it is unclear what form this will take – 
for example, multilateral (EU–UK) mutual recognition or ‘equivalence’ 
determinations or bilateral (country-to-country) agreements.

From 30 September 2019, the FCA rules will require the manager 
of a UK UCITS fund, NURS or QIS to conduct an annual assessment of 
whether the payments out of the fund are justified ‘in the context of the 
overall value delivered’ to the fund investors. This will have to be tested 
against a minimum of seven prescribed criteria. The results will then 
have to be set out in the fund’s annual report – with an explanation of 
actual or proposed remedies if they show no justification. Currently, it is 
unclear how detailed, or useful, this new exercise will prove to be. The 
purpose is to deliver better value to retail investors.

From the same date, the FCA rules will also require that at least 
a quarter of the members of the governing body (eg, the board) of the 
manager of a UK UCITS, NURS or QIS are independent individuals (ie, in 
practice, independent of the fund manager). Tenure will be limited to 10 
years, with reappointment allowed five years later. Currently, there is no 
requirement for independent directors of managers of UK retail funds.

Later in 2019, the UK government will consult on whether to regu-
late cryptocurrencies (by amending the FSMA). If it subsequently does 
so, UK managers of separate accounts investing solely in cryptocurren-
cies will have to be authorised by the FCA. Managers of cryptocurrency 
funds already have to be authorised, since the funds will constitute 
collective investment schemes.

The rise of passive (index-tracking) investing continues in the UK 
– in 2017, accounting for 25 per cent of total managed assets according 
to the industry. The FCA believes there is, in addition, significant undis-
closed (closet) tracking by UK retail funds, because charges for active 
(non-passive) management are (in practice) higher.
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FUND MANAGEMENT REGULATION

Regulatory framework and authorities

1 How is fund management regulated in your jurisdiction? 
Which authorities have primary responsibility for regulating 
funds, fund managers and those marketing funds?

The US Securities and Exchange Commission (SEC) is the regulatory 
authority primarily responsible for oversight of fund management and 
securities offerings in the United States. The substantive regulation is 
as follows:
• the US Securities Act of 1933, as amended (the 1933 Act), which 

governs the offer and sale of securities, including fund interests;
• the US Securities Exchange Act of 1934, as amended (the Exchange 

Act), which governs the marketing and sale of fund interests by 
broker-dealers;

• the US Investment Company Act of 1940, as amended (the 1940 
Act), which governs the structure and operation of funds (or invest-
ment companies as they are referred to under US law); and

• the US Investment Advisers Act of 1940, as amended (the Advisers 
Act), which governs the activities of fund sponsors and port-
folio managers.

Registered funds and private funds
Investment companies that are marketed and sold to the general public 
must be registered under the 1940 Act (registered funds). Registered 
funds can be open-ended or closed-ended and diversified or non-diver-
sified. Private funds are excepted from the definition of investment 
company and are not registered or regulated under the 1940 Act, save 
for certain limitations when investing in registered funds.

Shares of registered funds are typically offered to the public and 
registered under the 1933 Act. In contrast, private funds issue securities 
in private offerings that are exempt from registration under the 1933 
Act, typically seeking to adhere to a safe harbour from 1933 Act regis-
tration. It is also possible for a fund to be registered as an investment 
company under the 1940 Act but not conduct a public offering of its 
shares. In this case, similar to a private fund, the registered fund would 
offer its shares on a private placement basis pursuant to an exemption 
from registration under the 1933 Act.

Fund managers (investment advisers)
Generally, a person who, for compensation, advises others or issues 
reports, about securities may be deemed to be an investment adviser. 
Investment advisers with a principal place of business in the United 
States must usually register with the SEC or with the state securities 
agency for the state of their principal place of business. Generally, 
investment advisers with at least US$100 million of assets under 
management must register with the SEC, and smaller advisers must 
register at the state level. In certain cases, mid-sized advisers with 

assets under management between US$25 million and US$100 million 
are required to register with the SEC. Absent an exemption, non-US 
advisers that provide investment advisory services in the United States 
or to US persons must also register with the SEC. Registration with 
the SEC or a state securities agency requires the filing of Form ADV. 
Among other things, Form ADV requests information about an adviser’s 
business, services, strategies and the attendant conflicts of interest and 
risks to clients of the adviser.

Marketers
The marketing of registered and private funds is generally conducted by 
broker-dealers registered under the Exchange Act. The SEC is primarily 
responsible for oversight of broker-dealers, but broker-dealers must 
also become members of the Financial Industry Regulatory Authority 
(FINRA), a self-regulatory organisation responsible for the regulation of 
broker-dealers. For an in-depth discussion of marketers, see question 7 
(marketing generally), question 15 (marketing of registered funds) and 
question 26 (marketing of private funds).

Other regulators
The US Commodity Futures Trading Commission (CFTC) is the regu-
latory authority responsible for the regulation of commodity trading, 
including certain financial commodities such as index futures. Fund 
managers that invest in commodities on behalf of clients, including 
registered funds, may be required to register with the CFTC and become 
members of the National Futures Association, or seek an exemption from 
registration. Many fund managers are subject to regulation by both the 
SEC and the CFTC because they trade both securities and commodities.

The US Employee Retirement Income Security Act of 1974, as 
amended (ERISA), applies to most employee retirement and welfare 
benefit plans maintained by private corporate employers, and by exten-
sion to the management of assets for such plans. Regulations under 
ERISA are issued by the US Department of Labor. Under ERISA and 
related regulations, if plan investors in the aggregate hold 25 per cent 
or more of the value of any class of equity interests in a private fund, 
the fund’s assets will be treated as plan assets. In such case, the fund 
manager will be subject to a heightened fiduciary standard under ERISA, 
including certain express prohibitions imposed on fiduciaries by ERISA.

In addition to applicable federal laws, managers of state and local 
pension plan assets may also be subject to regulations of the applicable 
state and local governments.

Fund administration

2 Is fund administration regulated in your jurisdiction?

Fund administration activities, such as accounting, financial reporting 
and performance-related services, are generally not subject to regu-
lation in the United States. Often, funds outsource these activities to 
third-party administrators.
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Authorisation

3 What is the authorisation or licensing process for funds? 
What are the key requirements that apply to managers and 
operators of investment funds in your jurisdiction?

To register as an investment company, an issuer must file a registra-
tion statement with the SEC that contains the fund’s prospectus as 
well as certain additional disclosure documents and other information 
regarding the issuing fund. The registration statement is subject to 
review and comment by SEC staff. Registered open-ended funds may, 
and typically do, offer several classes of shares with varying expenses. 
Registered closed-ended funds may not offer multiple share classes, 
except pursuant to an exemptive order granted by the SEC.

As discussed in question 1, investment advisers register with 
the SEC by filing Form ADV. Investment advisers registered under the 
Advisers Act are deemed to be fiduciaries and are subject to an anti-
fraud regime that imposes several obligations and restrictions with 
respect to, among other things:
• best execution and trading practices;
• advertising and marketing;
• proxy voting;
• performance-based fees;
• solicitation arrangements;
• political contributions;
• record-keeping; and
• custody of client assets.

Advisers must adopt written compliance policies and procedures 
designed to detect and prevent violations of the Advisers Act and are 
subject to periodic SEC examinations.

Territorial scope of regulation

4 What is the territorial scope of fund regulation? Can an 
overseas manager perform management activities or provide 
services to clients in your jurisdiction without authorisation?

In general, an investment adviser that provides advice to US clients 
must comply with US regulation, regardless of whether its principal 
place of business is located in the United States or abroad. However, 
certain exemptions and other arrangements can limit the application of 
US regulation to investment advisers with a principal place of business 
outside the United States (non-US advisers).

Foreign private adviser exemption
A non-US adviser is exempt from the obligation to register with the 
SEC if it:
• has no place of business in the United States from which it provides 

actual investment advice;
• has in the aggregate fewer than 15 clients and investors in the 

United States in private funds it advises;
• manages less than US$25 million attributable to US clients and 

investors; and
• does not hold itself out to the US public as an investment adviser.

Private fund adviser exemption
A non-US adviser may be deemed an exempt reporting adviser if:
• it provides investment advisory services only to one or more quali-

fying private funds; and
• the aggregate assets managed by the adviser at a place of busi-

ness in the United States are less than US$150 million.

Exempt reporting advisers technically are not registered with the SEC, 
but are subject to limited SEC reporting and other requirements, and 

may be examined by SEC staff. This exemption is sometimes referred to 
colloquially as registration lite.

Participating affiliate arrangement
A non-US adviser that is an affiliate of an SEC-registered adviser (partic-
ipating affiliate) may provide investment advice to US clients subject to 
certain conditions, including:
• the registered adviser and participating affiliate are separate 

legal entities;
• the participating affiliate appoints a US agent for service of process 

and submits to US jurisdiction;
• personnel of the participating affiliate that provide advisory 

services to US clients or who have access to certain information 
regarding US persons are treated as associated persons of the 
registered adviser; and

• the participating affiliate maintains certain records required by the 
Advisers Act, and agrees to make those records available to the 
SEC upon demand.

The participating affiliate is not required to register with the SEC, but its 
activities on behalf of US clients are subject to the substantive require-
ments of the Advisers Act.

Acquisitions

5 Is the acquisition of a controlling or non-controlling stake 
in a fund manager in your jurisdiction subject to prior 
authorisation by the regulator?

The acquisition of a controlling stake in an investment adviser is not 
subject to prior authorisation by the SEC or any other US regulatory 
authority. However, the acquisition of a controlling stake in an invest-
ment adviser may be considered an assignment of the adviser’s 
contracts with clients, which requires client consent. Where the invest-
ment adviser is an adviser to a registered fund, such an assignment 
automatically terminates the existing advisory agreement between the 
adviser and the fund, typically resulting in the need to obtain a majority 
approval of the fund’s shareholders for a new contract. For these 
purposes, a 25 per cent ownership stake is presumed to confer ‘control’ 
of an investment adviser, but certain circumstances, such as mergers 
among affiliates, are not subject to this presumption.

Restrictions on compensation and profit sharing

6 Are there any regulatory restrictions on the structuring 
of the fund manager’s compensation and profit-sharing 
arrangements?

There are no regulatory restrictions on the internal compensa-
tion structure of a US fund manager or on asset-based management 
fees. However, the Advisers Act restricts an investment adviser from 
receiving compensation based on a share of realised or unrealised 
capital appreciation (ie, a performance-based fee) unless the fee:
• is charged to a qualified client, which includes a natural person 

or institution with a net worth of at least US$2.1 million or with at 
least US$1 million in assets under the adviser’s management; or

• is a fulcrum fee that increases and decreases proportionately with 
the investment performance of a managed fund.
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FUND MARKETING

Authorisation

7 Does the marketing of investment funds in your jurisdiction 
require authorisation?

A person engaged in the business of marketing securities in the United 
States, including fund interests, is generally subject to regulation as a 
broker- dealer. A limited exemption exists for certain associated persons 
of a fund’s sponsor who do not receive commissions or transaction-
based compensation, are not associated persons of a broker-dealer, 
and who perform substantial duties for the fund or its manager other 
than offering the fund’s shares. Many fund sponsors avoid broker-
dealer registration requirements by engaging an affiliated or third-party 
broker-dealer to solicit investments by potential investors.

8 What marketing activities require authorisation?

Generally, the receipt of transaction-based compensation in connec-
tion with a securities transaction, including compensation based on the 
outcome or size of the transaction, is considered the hallmark of broker-
dealer activity, and requires registration as a broker-dealer. However, 
participation in the solicitation, negotiation or execution of a securities 
transaction may also require registration, depending on the facts and 
circumstances.

In addition, marketing materials are subject to differing regulatory 
regimes. Advertisements of investment advisers are subject to rules 
and guidance under the Advisers Act. Advertisements disseminated by 
a broker-dealer are subject to FINRA rules. The CFTC also regulates 
advertisements for commodity pool operators. The substantive require-
ments and prohibitions under these regimes differ in many respects.

Territorial scope and restrictions

9 What is the territorial scope of your regulation? May an 
overseas entity perform fund marketing activities in your 
jurisdiction without authorisation?

All broker-dealers conducting activities in the United States, even if their 
activities are directed only to investors outside the United States, must 
register in the United States. Conversely, a non-US broker-dealer who 
induces or attempts to induce securities transactions by any person in 
the United States must register in the United States or work with a US 
broker-dealer to chaperone their activities, as described in question 10.

10 If a local entity must be involved in the fund marketing 
process, how is this rule satisfied in practice?

Many fund managers engage a US broker-dealer to market their funds. 
The US broker-dealer acts as the placement agent for the securities 
of the fund and representatives of the broker-dealer accompany fund 
manager personnel at meetings with potential investors.

Commission payments

11 What restrictions are there on intermediaries earning 
commission payments in relation to their marketing activities 
in your jurisdiction?

When selling registered fund shares, broker-dealers are subject to a 
FINRA rule that imposes caps on a broker-dealer’s sales compensa-
tion and distribution fee levels. The amount of sales compensation 
that will be deemed excessive, and therefore in violation of the rule, is 
dependent on whether the fund has an asset-based sales charge or is 
a fund of funds.

RETAIL FUNDS

Available vehicles

12 What are the main legal vehicles used to set up a retail fund? 
How are they formed?

US law does not require registered funds to be organised using a 
particular corporate form. In practice, registered funds are typically 
organised under state law as Massachusetts business trusts, Delaware 
statutory trusts or Maryland corporations. In addition, the 1940 Act 
requires registered funds to establish a board of directors or trustees 
(the board).

Laws and regulations

13 What are the key laws and other sets of rules that govern 
retail funds?

The 1940 Act and the 1933 Act, and the rules thereunder, primarily 
govern registered funds and the public offering of their securities. In 
addition, the SEC has issued no-action letter guidance and interpretive 
statements and publications clarifying the application of these laws 
and rules. Investment advisers to registered funds are subject to the 
Advisers Act and the rules and guidance thereunder.

Registered exchange-listed closed-ended funds and open-ended 
exchange-traded funds (ETFs) are also subject to the listing and trading 
rules of the relevant exchange.

Authorisation

14 Must retail funds be authorised or licensed to be established 
or marketed in your jurisdiction?

Registered funds must be registered under the 1940 Act. To market 
or sell their securities in a public offering, registered funds must also 
register their securities under the 1933 Act and comply with applicable 
requirements. Additionally, mutual funds and non-exchange listed 
closed-ended funds generally must file state sales reports indicating 
the value of securities sold or offered in the state and must pay associ-
ated state filing fees.

Marketing

15 Who can market retail funds? To whom can they be 
marketed?

Registered funds are principally marketed by broker-dealers, although 
banks and insurance companies may also distribute registered 
fund shares.

Shares of registered open-ended funds (except ETFs) may be 
offered and sold to any investor. Registered closed-ended funds listed 
on an exchange are typically offered to investors via an initial public 
offering where broker-dealers act as underwriters to the publicly 
offered shares.

ETF shares are only sold to certain broker-dealers who are author-
ised participants in large blocks known as creation units. The authorised 
participants then sell individual ETF shares on an exchange.

Managers and operators

16 Are there any special requirements that apply to managers or 
operators of retail funds?

An investment adviser to a registered fund generally must be registered 
with the SEC under the Advisers Act. A registered fund, and, in practice, 
its investment adviser, must also maintain policies and procedures to 
comply with the requirements of the 1940 Act, including a code of ethics. 
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In addition, a registered fund must have a written investment advisory 
agreement with an investment adviser, and the agreement must be 
approved at least annually by the fund’s board.

Investment and borrowing restrictions

17 What are the investment and borrowing restrictions on retail 
funds?

Fundamental investment policies
A registered fund’s registration statement must recite the fund’s funda-
mental investment policies with respect to certain types of investments 
and investment practices, and the fund cannot deviate from these 
policies without a shareholder vote. Fundamental investment poli-
cies include:
• diversification (ie, whether a registered fund will operate as a 

diversified or non-diversified fund);
• concentration in a particular industry or group of industries;
• policies around borrowing money and the issuance of senior 

securities;
• underwriting;
• making loans; and
• investing in commodities or real estate.

To be considered diversified, at least 75 per cent of a registered fund’s 
total assets must be represented by cash, government securities, secu-
rities of other investment companies and securities of other issuers, 
subject to certain additional restrictions.

Non-fundamental investment policies
In addition to fundamental investment policies, a registered fund may 
adopt non-fundamental investment limitations, which may be changed 
by the fund’s board without shareholder approval. Common non-funda-
mental investment policies include ‘names rule’ policies and policies 
regarding a registered fund’s investments in illiquid securities (as 
described below).

Names rule policy
Under the 1940 Act, a registered fund that has a name suggesting that 
the fund focuses its investments in a particular type of investment or in 
a particular industry must adopt a policy to invest, under normal circum-
stances, at least 80 per cent of the value of its assets in the particular 
type of investments suggested by the fund’s name. Likewise, if a regis-
tered fund’s name suggests that the fund focuses its investments in a 
particular country or geographic region, at least 80 per cent of the value 
of its assets must be invested in assets that are tied economically to the 
particular country or geographic region.

Illiquid securities
In 2016, the SEC adopted a new liquidity rule, which codified a require-
ment pursuant to which a registered open-ended fund may not invest 
more than 15 per cent of its net assets in illiquid investments (ie, invest-
ments that cannot be sold in seven calendar days or less without the 
sale significantly changing the market value of the investment). This 
15 per cent limit on illiquid investments applies also to ETFs but does 
not apply to money market funds and registered closed-ended funds. 
Compliance with the codified 15 per cent limit on illiquid investments 
has been effective for larger entities as of 1 December 2018 and will be 
effective for smaller entities on 1 June 2019. In the meantime, smaller 
entities are required to comply with the SEC staff-imposed 15 per cent 
limit on investments in illiquid assets (the liquidity rule includes a some-
what different definition of what qualifies as an illiquid investment).

Borrowing
A registered open-ended fund may borrow money, provided that the 
borrowing is from a bank and the fund has asset coverage at least equal 
to 300 per cent of such borrowings. A registered closed-ended fund may 
borrow money from a bank or from a private source, and must also 
meet the asset coverage limitation of 300 per cent. A registered closed-
ended fund may also issue preferred shares, subject to a 200 per cent 
asset coverage limitation.

Generally, a senior security is any security or obligation that has 
priority over any other class to a distribution of assets or payment of a 
dividend. Certain financing and derivative transactions such as reverse 
repurchase agreements, short sales, options, forwards and futures, can 
create economic and legal exposures that are similar in some respects 
to the issuance of senior securities. To address this concern, the SEC 
and its staff have generally taken the position that these transactions 
will not be subject to the limitations on borrowing and issuing senior 
securities if a registered fund segregates liquid assets sufficient to meet 
its future obligations arising from such transactions.

Tax treatment

18 What is the tax treatment of retail funds? Are exemptions 
available?

The tax treatment of registered funds is governed by the US Internal 
Revenue Code (IRC). Under the IRC, registered funds receive pass-
through tax treatment, meaning that the fund itself is not subject to US 
federal income tax, but rather that income and capital gains are passed 
through to the fund’s investors. To qualify as a regulated investment 
company, and therefore receive pass-through tax treatment, a fund 
must meet certain eligibility requirements.

Asset protection

19 Must the portfolio of assets of a retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The assets of a registered fund must be held by a qualified custodian 
under conditions designed to assure the safety of the fund’s assets. 
Assets may also be posted to a futures commission merchant to support 
trading futures and swaps, or held by a foreign custodian that segre-
gates fund assets from its proprietary assets.

Governance

20 What are the main governance requirements for a retail fund 
formed in your jurisdiction?

All registered funds must establish a board of directors or trustees. At 
least 40 per cent of the board members must be independent; however, 
to take advantage of many exemptive rules under the 1940 Act a majority 
of the board’s members must be independent. The board retains overall 
responsibility for the operation of the fund, which specifically includes 
the review and approval of the fund’s advisory contract or contracts, 
underwriting agreements, distribution plans and related agreements, 
the selection of the fund’s independent auditors and oversight of poten-
tial risks and conflicts faced by the fund. Although the board is not 
involved in the day-to-day management of the fund, it is also respon-
sible for approving the fund’s compliance policies and procedures.

All registered funds must designate an individual as chief compli-
ance officer (CCO). The CCO is tasked with administering the fund’s 
compliance policies and procedures and must have sufficient authority 
to compel others to adhere to them. The CCO reviews the adequacy and 
application of the compliance policies and procedures, and provides an 
annual written report to the fund’s board.
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Reporting

21 What are the periodic reporting requirements for retail funds?

Registered funds must maintain registration statements with the 
SEC, as discussed in question 3, and are also required to file periodic 
reports including annual and semi-annual shareholder reports with the 
following detailed financial information:
• Form N-CSR: disclosure of a fund’s complete portfolio holdings 

required within 10 days of delivery of any semi-annual or annual 
shareholder report;

• Form N-PX: annual disclosure of the proxy record for all portfolio 
securities; and

• Form N-MFP: monthly disclosure of portfolio holdings and other 
information required for money market funds.

In 2016, the SEC imposed extensive new disclosure and reporting obli-
gations for most registered funds. In addition to amending existing 
forms, the SEC adopted three new forms:
• Form N-PORT: portfolio-wide and position-level disclosure of 

monthly holdings data filed quarterly;
• Form N-CEN: census-type disclosure filed annually; and
• Form N-LIQUID: confidential disclosures required by the Liquidity 

Rule upon certain triggering events.

Issue, transfer and redemption of interests

22 Can the manager or operator place any restrictions on the 
issue, transfer and redemption of interests in retail funds?

Registered open-ended funds (except ETFs) may set minimum invest-
ment requirements. Minimum investment requirements are typically 
related to the type of investor the fund intends a share class to be sold 
to (eg, shares with a higher minimum will typically be marketed or sold 
to high net worth individuals or institutional investors). Although a share 
class may have a distinct investment minimum and certain expenses 
may vary by share class, all share classes of a fund must charge the 
same advisory fee. In addition, a registered fund’s board may adopt a 
policy of not selling shares to certain investors whose ownership in the 
fund may be disruptive to the fund’s operations (eg, market timers that 
exploit pricing inefficiencies).

A registered fund generally must pay redemption proceeds to a 
shareholder within seven days of receiving the redemption request. 
Exceptions exist in certain instances (eg, when the SEC issues an order 
delaying redemptions to protect shareholders in the fund). Registered 
funds are permitted to charge a redemption fee when shareholders 
redeem; however, the SEC has limited the fee to 2 per cent.

Registered closed-ended funds do not issue redeemable securities.

NON-RETAIL POOLED FUNDS

Available vehicles

23 What are the main legal vehicles used to set up a non-retail 
fund? How are they formed?

Most funds that are excluded from regulation under the 1940 Act are 
referred to as private funds, regardless of the investment strategy 
pursued by the fund. Private funds may be organised in various forms, 
including as limited partnerships, limited liability companies (LLCs) and 
statutory trusts. Private funds are also frequently organised in non-US 
jurisdictions. The most common jurisdictions are Delaware for domestic 
funds and the Cayman Islands for offshore funds.

Most domestic funds are organised as Delaware limited partner-
ships, which have a general partner (GP) or sponsor that is responsible 
for the management of the private fund, while the limited partners 

(LPs) are passive investors. Typically, the GP delegates management 
responsibility to an investment adviser via an investment management 
agreement (IMA).

Delaware limited partnerships are formed under the Delaware 
Revised Uniform Limited Partnership Act by filing a certificate of limited 
partnership signed by the GP. Private funds structured as limited part-
nerships are governed by a limited partnership agreement (LPA), which 
provides a framework for the operations and structure of the limited 
partnership, and grants the GP authority to enter into agreements on 
behalf of the LPs. A private fund’s principal offering document is its 
private placement memorandum (PPM), which provides investors with 
information regarding the fund. The LPA, PPM, IMA and other organisa-
tional documents are not publicly filed.

A Delaware limited partnership must maintain a registered agent 
and office in Delaware. However, most limited partnerships hire a 
service provider to satisfy this requirement. LLCs are substantially 
similar to limited partnerships, but receive different tax treatment in 
certain jurisdictions.

Laws and regulations

24 What are the key laws and other sets of rules that govern 
non-retail funds?

Many of the key rules that govern the activities of private funds relate 
to their compliance with exceptions from US federal securities laws 
that would otherwise impose the regulatory requirements applicable 
to registered funds.

Private funds rely on exceptions from the registration provisions of 
the 1940 Act, most commonly section 3(c)(1) and section 3(c)(7). Section 
3(c)(1) is an exception available to a fund with 100 or fewer investors, 
and section 3(c)(7) is an exception available to a fund offered only to 
‘qualified purchasers’ (generally, natural persons with US $5 million in 
investments or institutions with US $25 million in investments). To rely 
on these exceptions, private funds must also conduct a private offering.

The SEC has promulgated a set of rules under the 1933 Act, collec-
tively designated Regulation D, that provide a safe harbour for private 
offerings. Regulation D generally requires that a private offering be 
directed exclusively to accredited investors, although non-accredited 
investors may be admitted under certain circumstances. Historically, 
private funds could not use general solicitation or general advertising, 
including offerings made via the radio, newspaper or any other public 
medium. However, the SEC has recently allowed for the use of general 
solicitation, subject to certain conditions, including enhanced require-
ments to ensure that sales are made only to accredited investors. A 
general solicitation that complies with these conditions would not be 
deemed to be a public offering.

There are eight categories of accredited investors, although, in 
practice, most investors typically fall under one of the following:
• an individual with a net worth (or joint net worth with spouse) 

in excess of US$1 million, excluding the value of their primary 
residence;

• an individual with income in excess of US$200,000 (or US$300,000 
joint income with spouse) in each of the previous two years and 
who reasonably expects to have income in excess of US$200,000 
(or joint income in excess of US$300,000) in the current year; and

• a corporation, partnership or LLC with assets in excess of US$5 
million that was not formed for the specific purpose of acquiring 
the securities offered.

Private funds are excepted from the governance and other restrictions 
of the 1940 Act; consequently sponsors enjoy extraordinary latitude in 
structuring the operations of the fund. However, managers of private 
funds (other than certain private funds that invest in real estate) are 
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investment advisers. All investment advisers operating in the United 
States (regardless of registration status) are fiduciaries to their clients 
and are, among other things, subject to anti-fraud provisions of federal 
and state law.

Authorisation

25 Must non-retail funds be authorised or licensed to be 
established or marketed in your jurisdiction?

No. Private funds are not subject to authorisation or licensing require-
ments in the United States, although funds that seek to rely on the safe 
harbour provisions of Regulation D discussed above must make a brief 
notice filing known as Form D. Additionally, to the extent that sales are 
made in a particular state, funds must generally make a state notice 
filing and pay a state filing fee.

Marketing

26 Who can market non-retail funds? To whom can they be 
marketed?

As described in question 7, a person engaged in the business of 
marketing a private fund in the United States is generally subject to 
registration as a broker-dealer, although a limited issuer exemption 
may be available to personnel of the sponsor. Private funds are gener-
ally marketed only to accredited investors or qualified purchasers, as 
described in question 24.

Ownership restrictions

27 Do investor-protection rules restrict ownership in non-retail 
funds to certain classes of investor?

The private offering exemption and rules discussed in questions 24 and 
26 effectively restrict private funds from offering securities to investors 
without a minimum threshold of assets or income.

Managers and operators

28 Are there any special requirements that apply to managers or 
operators of non-retail funds?

Generally no, except that if a private fund is considered to be plan assets, 
the manager of the fund generally must comply with certain ERISA 
requirements. The requirements of ERISA and when a fund’s assets will 
be treated as plan assets are discussed in question 1.

Tax treatment

29 What is the tax treatment of non-retail funds? Are any 
exemptions available?

Like registered funds, most private funds organised as LPs or LLCs 
receive pass-through tax treatment under the IRC, meaning that the 
fund itself is not subject to federal income tax, but rather income and 
capital gains are passed through to the fund’s investors. See question 
39 for a discussion of tax withholding rules applicable to foreign inves-
tors in private funds.

Asset protection

30 Must the portfolio of assets of a non-retail fund be held by a 
separate local custodian? What regulations are in place to 
protect the fund’s assets?

The assets of a private fund do not need to be held by a separate local 
custodian. However, in order to comply with the custody rule under the 
Advisers Act, a fund manager who is a registered investment adviser 

will generally maintain the assets of a private fund with a qualified 
custodian, and, among other things, will distribute the fund’s audited 
financial statements to investors within 120 days of the fund’s fiscal 
year end (180 days for funds that invest 10 per cent or more of their 
assets in third-party funds).

Governance

31 What are the main governance requirements for a non-retail 
fund formed in your jurisdiction?

The private fund’s GP has broad authority over the operations of the 
fund, subject to any limitations provided in the LPA. Unlike registered 
funds, US private funds are not required to have a board of directors or 
trustees. However, under state law and the Advisers Act, the GP owes 
certain fiduciary duties to each LP. Many LPAs of private equity and real 
estate private funds will establish an advisory committee of LPs that 
can receive disclosure or consent to conflicts of interest, or both, that 
arise during the life of the fund.

Reporting

32 What are the periodic reporting requirements for non-retail 
funds?

Registered investment advisers must identify the private funds they 
manage on Form ADV, and must disclose certain information about the 
private fund, including the types, size, leverage, liquidity and the types of 
investors, on Form ADV or Form PF, or both. Form PF is required for all 
registered investment advisers with at least US$250 million in private 
fund assets under management. A private fund’s LPA will also typically 
provide for certain reports to be provided to the LPs, including financial 
statements, performance reports and annual tax reports.

SEPARATELY MANAGED ACCOUNTS

Structure

33 How are separately managed accounts typically structured in 
your jurisdiction?

Separately managed accounts (SMAs) are typically managed by a 
registered investment adviser. The adviser will typically enter into an 
investment management agreement with a client that grants the adviser 
authority to manage the client’s assets in accordance with a designated 
investment strategy. Institutional investors in the United States typically 
hire a separate custodian to hold assets and assist with the administra-
tion of the account, and will hire an investment adviser directly. Retail 
SMAs are frequently sponsored by a broker-dealer that is responsible 
for the operations, custody and administration of the account and for 
engaging an investment adviser on behalf of account holders.

Key legal issues

34 What are the key legal issues to be determined when 
structuring a separately managed account?

An investment management agreement for an SMA should define the 
investment strategy to be employed by the investment adviser and 
identify any investment policies and restrictions that must be observed 
by the investment adviser when managing the account. In addition, 
the agreement generally should address, among other things, the 
following topics:
• appointment (and acceptance) of investment manager as invest-

ment adviser to the client;
• delineation of voting responsibilities between adviser and client 

with respect to corporate actions, proxy voting and class actions;

© Law Business Research 2019



United States K&L Gates LLP

Fund Management 2019124

• authorisation to select trading counterparties, generate research 
from brokerage and block trades, as applicable;

• delivery of Form ADV to the client;
• calculation of management fees and time frame for payment;
• indemnification and liability standard;
• ERISA obligations (if the client is a benefit plan investor); and
• an assignment provision that defines the term ‘assignment’ within 

the meaning under the Advisers Act and allows flexibility for clients 
to provide negative consent to the assignment of the agreement to 
affiliates.

Additional issues arise in the context of wrap fee programmes, which 
charge investors a bundled fee, based on a percentage of assets, for 
investment advice and brokerage through a sponsor of the programme. 
For example, advisers that provide discretionary advice to multiple 
clients using a similar strategy must be cautious to avoid the creation of 
an unregistered investment company.

An adviser must also be cognisant of its fiduciary duties to clients, 
including the obligation to disclose all material conflicts of interests. An 
adviser also owes a duty to seek best execution for securities transac-
tions. Soft dollar arrangements are permitted under US law, subject to 
certain conditions, including that the adviser make a good faith deter-
mination that trading commissions borne by clients are reasonable in 
relation to the value of products and services received by the adviser 
from trading counterparties.

Regulation

35 Is the management or marketing of separately managed 
accounts regulated in your jurisdiction?

Investment advisers owe the same fiduciary duties to fund clients and 
SMA clients, but the marketing of SMA strategies is governed by the 
Advisers Act, rather than the Exchange Act and FINRA rules. An Advisers 
Act advertising rule expands on the anti-fraud provisions of the Advisers 
Act, and an intricate disclosure regime, particularly with respect to the 
presentation of investment performance, has developed over several 
decades of guidance from SEC staff and enforcement actions. Certain 
record-keeping obligations also apply with respect to materials that 
include performance.

In addition, many institutional managers choose to comply with 
CFA Institute’s Global Investment Performance Standards (GIPS). 
GIPS are voluntary, ethical principles for the reporting of investment 
performance results and are designed to facilitate apples-to-apples 
comparison of investment performance. While the SEC does not 
formally endorse GIPS compliance, it will bring enforcement actions 
against firms that claim GIPS compliance, but do not adhere to the 
Standards. On 30 August 2018, the CFA Institute released for public 
comment the GIPS 2020 Exposure Draft, which proposes significant 
changes to the current GIPS Standards. With the comment period for 
the Exposure Draft now closed, a final version of the revised Standards 
is expected in mid-2019, with an effective date of 1 January 2020 (see 
Updates and trends).

GENERAL

Proposed reforms

36 Are there proposals for further regulation of funds, fund 
managers or marketers of funds in your jurisdiction?

In April 2018, the SEC proposed a package of new rules and interpreta-
tions designed to define and describe retail investors’ relationships with 
investment advisers and broker-dealers. First, under a new proposed 
rule called Regulation Best Interest, a broker-dealer would be required 

to act in the best interests of a retail customer when making a recom-
mendation of any securities transaction or investment strategy involving 
securities to a retail customer. Regulation Best Interest is designed to 
make it clear that a broker-dealer may not put its financial interests 
ahead of the interests of a retail customer in making recommendations. 
This best interest duty would be satisfied if, among other things, the 
broker-dealer:
• discloses to the retail customer the material facts relating to 

the scope and terms of the relationship, including any material 
conflicts of interest;

• exercises reasonable diligence, care, skill and prudence when 
making a recommendation; and

• establishes and maintains written policies and procedures 
designed to identify, disclose and eliminate material conflicts of 
interest associated with the recommendation.

The comment period for the proposed rule closed on 7 August 2018, and 
a final rule is currently anticipated in late 2019.

Second, the SEC proposed new and amended rules that would 
require investment advisers and broker-dealers to provide to retail 
investors a customer or client relationship summary. Form CRS would 
provide retail investors with a brief summary regarding their relation-
ship to their investment adviser or broker-dealer and would, among 
other things, disclose the fees and expenses associated with the 
services provided and their standard of conduct and would supplement 
other more detailed disclosures. Finally, the SEC also proposed an inter-
pretation seeking to reaffirm, and in some cases clarify, aspects of the 
fiduciary duty that investment advisers currently owe to their clients 
under existing laws and regulations. The comment period for these rule 
proposals closed in August 2018, and revised rules are anticipated by 
September 2019.

Third, the SEC proposed a new rule on 28 June 2018 that would 
permit the creation and launch of the vast majority of ETFs without 
first obtaining an exemptive order from the SEC. Currently, fund spon-
sors must file an exemptive application with the SEC requesting relief 
from certain provisions of the 1940 Act to operate an ETF. Although 
the proposed rule would permit the operation of most types of ETFs 
on the market today without SEC exemptive relief, it does not encom-
pass all of them, including leveraged and inverse ETFs. Nevertheless, 
such excluded ETFs may continue to rely on their existing ETF exemp-
tive orders to operate. However, ETFs covered by the rule would no 
longer be permitted to rely on their exemptive orders and would need 
to comply with the requirements of the rule. The rule is intended to 
construct a transparent and consistent framework for the operation of 
almost all US ETFs. A final rule is anticipated in mid-2019.

Fourth, the SEC proposed a new rule and related amendments on 
19 February 2019 that would allow registered funds to test the waters 
and gauge investor interest in advance of a public offering. Specifically, 
the new rule would permit all issuers, including registered funds, to 
engage in oral or written communications with potential investors that 
are, or are reasonably believed to be, qualified institutional buyers or 
institutional accredited investors, either prior to or following the filing of 
the registered fund’s registration statement. The public comment period 
for the proposal closed on 29 April 2019.

Fifth, the SEC proposed several rules on 20 March 2019 that would 
modify the registration, communications, and offering processes for 
closed-ended funds and business development companies (BDCs). 
BDCs are a type of closed-ended fund that primarily invest in small and 
developing companies. The proposals would generally provide closed-
ended funds and BDCs with flexibility to follow more lenient securities 
offering rules currently available to traditional public operating compa-
nies. However, several proposals may increase the regulatory burden 
on affected funds, particularly closed-ended funds. The proposals 
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will have a 60-day public comment period following publication in the 
Federal Register.

Public listing

37 Outline any specific requirements for stock-exchange listing 
of retail and non-retail funds.

Registered closed-ended funds and ETFs are the only type of registered 
funds listed on an exchange. Registered open-ended funds and private 
funds are not listed on an exchange.

Each exchange imposes various requirements for the listing 
of fund shares. The New York Stock Exchange, for example, requires 
certain corporate governance measures (ie, the fund must have an inde-
pendent audit committee), annual shareholder meetings and reporting 
with respect to holdings of fund shares by certain insiders. Additionally, 
an annual certification is provided to the exchange to indicate compli-
ance with the listing requirements.

Overseas vehicles

38 Is it possible to redomicile an overseas vehicle in your 
jurisdiction?

It is possible to redomicile an overseas vehicle in the United States, 
although the process will vary depending on state law in the chosen 
state of incorporation.

Foreign investment

39 Are there any special rules relating to the ability of foreign 
investors to invest in funds established or managed in 
your jurisdiction or domestic investors to invest in funds 
established or managed abroad?

Foreign investors generally may invest in US-registered or private 
funds without limitation, although certain income paid by such funds to 
the foreign investors may be subject to a US withholding tax of 30 per 
cent (or a lower rate under an applicable tax treaty). There are exemp-
tions from such US withholding tax, including for certain items of capital 
gain and interest income earned through a private fund, as well as for 
registered fund distributions of net capital gains, net short-term capital 
gain dividends and interest-related dividends. The withholding tax will 
apply to other registered fund dividends and on US corporate dividends. 
Foreign investors may also be subject to regular US income tax on 
certain types of business income earned through private funds and on 
gains from investments related to US real property. Foreign investors 
will need to certify certain facts on IRS Form W-8BEN, W-8BEN-E or 
other applicable W-8 in order:
• to claim tax treaty benefits; and
• to show compliance with or exemption from the provisions of 

FATCA in order to avoid a 30 per cent withholding tax on certain 
US-sourced income paid to non-US entities that do not comply.

US investors may invest in foreign private funds or another country’s 
registered fund equivalent, which may subject the investor to foreign tax 
withholding. In addition, there may be adverse US income tax treatment 
for a US taxable investor who invests in certain foreign private funds 
and registered fund equivalents that are not treated as pass-through 
entities for purposes of US tax law under the passive foreign investment 
company rules.

Funds investing in derivatives

40 Are there any special requirements in your jurisdiction 
relating to funds investing in derivatives?

Registered funds are required to meet certain asset coverage require-
ments, as discussed in question 17, in connection with investments 
in certain derivatives. In addition, managers of registered and private 
funds that invest in commodity interests subject to CFTC regulation 
may be required to register as commodity pool operators or commodity 
trading advisers unless the fund’s investments in commodity interests 
are de minimis. In addition, an exemption from almost all of the disclo-
sure, reporting and record-keeping obligations applicable to registered 
commodity pool operators is available for funds composed solely of 
investors who meet certain eligibility and sophistication criteria.

UPDATE AND TRENDS

Developments and regulatory concerns

41 Are there any other current developments or emerging 
trends in your jurisdiction that should be noted?

Anticipated advertising rule proposal and GIPS 2020
Revisions to the Advisers Act advertising rule are anticipated in 2019. 
Potential revisions may include:
(i) changes to the proscriptive provisions in the rule, which currently 

result in certain communications that are not misleading (eg, past 
specific recommendations) being deemed per se fraudulent;

(ii) the bifurcation of the current rule into separate standards for retail 
clients and sophisticated clients;

(iii) the codification of social media and electronic communication 
guidance, including potential revisions to the testimonial rule to 
address these issues; and

(iv) changes to the scope of advertisements covered by the rule. In addi-
tion, proposed revisions to the current GIPS Standards, including 
the introduction of pooled fund reports, flexible return calculation 
methodology and the elimination of the requirement to link prior 
firm performance, are intended to facilitate broader adoption of the 
GIPS Standards among alternative investment managers.

Cybersecurity
In its 2019 examination priorities, the SEC staff indicated that its exami-
nations would continue to focus on cybersecurity issues, including 
with respect to governance and risk assessment, access rights and 
controls, data loss prevention, vendor management, training and inci-
dent response. The SEC staff also stated that it would emphasise proper 
configuration of network storage devices and policies and procedures 
related to retail trading information security. In March 2019, the SEC 
announced its third cybersecurity-focused sweep exam.

Liquidity rule
As discussed in question 17, the SEC recently adopted the liquidity rule, 
which requires registered funds (other than registered closed-ended 
funds) to, among other things, establish a liquidity risk management 
programme. The compliance dates for the provisions of the rule have 
recently been in flux. The compliance dates for the classification, highly 
liquid investment minimum, board approval and related reporting 
requirements on Form N-LIQUID were 1 December 2018 for larger enti-
ties and 1 June 2019 for smaller entities. The liquidity disclosures on 
Form N-PORT are expected to be filed by 30 July 2019 for larger enti-
ties and 1 April 2020 for smaller entities. For all other provisions of the 
rule regarding Form N-PORT, the compliance dates are 1 April 2019 for 
larger entities and 1 April 2020 for smaller entities.
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Cryptocurrency and initial coin offerings (ICOs)
In December 2017, the chairman of the SEC released a statement on 
the recent growth of ICOs and the potential for regulation of tokens 
offered in ICOs as securities under US securities laws. The SEC simulta-
neously filed an order against a cryptocurrency issuer concluding that 
the issuance of a particular token constituted an unregistered offering 
of securities. In April 2019, the SEC staff issued new guidance related 
to digital assets:
• an analytical framework for analysing whether a digital asset is 

offered and sold as an investment contract, and is therefore a 
security; and

• a no-action letter in which the staff indicated that, in certain circum-
stances, digital assets may not be securities and may therefore be 
offered and sold without registration under the 1933 Act.

In March 2019, the SEC staff issued a letter to the Investment Advisers 
Association requesting industry comment regarding the application of 
the Advisers Act custody rule to investments in digital assets such as 
cryptocurrencies and initial coin offerings.

Fiduciary rule reform and regulation best interest proposals
As discussed in question 36, the SEC has proposed new rules and 
interpretations related to investment advisers’ and broker-dealers’ 
relationships with their retail customers. The regulatory package is 
designed to enhance transparency by, among other things, requiring 
investment advisers and broker-dealers to provide certain disclosures, 
exercise due care and address conflicts of interest arising from the rela-
tionships and services provided.

Proxy advisory firms
The SEC is revisiting the extent to which advisers may rely on the voting 
recommendations of proxy advisory companies. On 19 September 
2018, the SEC withdrew two no-action letters it had issued in 2004 that 
provided guidance regarding the circumstances in which an investment 
adviser could determine that a third-party proxy advisory firm was inde-
pendent for purposes of the SEC’s proxy voting rules.
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